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PART-II

(Subjective Written Examination)

[ DO NOT OPEN THIS QUESTION BOOKLET UNTIL ASKED TO DO 50. ]

QUESTION 1 — Brief Preparation: This question requires the candidate to prepare a
brief synopsis or precis of a case file not longer than 750 words. Parameters for judging
this question include: (a) ability of the candidate to identify and marshal the relevant

l facts; (b) identification of legal issues before the High Court/Appellate Tribunal; (c)
comprehensive analysis of the issues as done by the High Court in the impugned
decision; (d) ratio of the impugned decision; () relevant grounds before the Supreme
Court; () ability to condense information and structure the document logically; and (g)
brevity.

QUESTION 2 — Preparation of a draft research memo: In this question, the
candidate is required to formulate a draft reasoned memo not longer than 750-1000
words on the dispute. Parameters for judging this question include: (a) ability to use
relevant legal sources; (b) use of legal language; (c) exposition of the law; (d) analysis
of the facts and applicability of the law to the facts; and (¢) structure of the opinion.
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QUESTION 1: Prepare a brief for the following SLP:

IN THE SUPREME COURT OF INDIA
(Order XXI Rule 3(1) (a) SC Rules, 2013)CIVIL
APPELLATE JURISDICTION
IN THE SUPREME COURT OF INDIA
(Under Article 136 of the Constitution of India)

SPECIAL LEAVE PETITION (CIVIL) NO, 12345 OF 2022
(WITH PRAYER FOR INTERIM RELIEF)

(Under Article 136 of the Constitution of India for Special Leave to
;glquiai‘iu laégainstﬂdtl'!;e tlhmpugned Judgment and Final order dated

.01, pass y the Hon'ble High Court of Punjab and Ha at
Chandigarh in RSA No.5173 of 2014) ; .
IN THE MATTER OF;

SHANTI ...PETITIONER

VERSUS

SATYA & Others .. RESPONDENTS

WITH

I.A. No. OF 2022: AN APPLICATION FOR EXEMPTION FROM FILING
THE OFFICIAL TRANSLATION OF THE ANNEXURES

(FOR INDEX KINDLY SEE INSIDE)

ADVOCATE FOR THE PETITIONER: SATYA SUNDAR

New Delhi
Filed on: 28.06.2019
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022
(WITH PRAYER FOR INTERIM RELIEE)

(Under Article 136 of the Constitution of India for Special Leave to
Appeal, against the Impugned Judgment and Final order dated

19.01.2018 passed by the Hon'ble High Court of Punjab and Haryana at
Chandigarh in RSA No.5173 of 2014)

IN THE MATTER OF:

SHANTI ...Petitioner

Versus
SATYA ... Respondent

QEFICE REPORT ON LIMITATION

1. The petition is within time.

2. The petition Is barred by time and there is delay filing
the same against Decree and Orders dated 19.01.2018
and petition for condonation of delay has been filed,

3. There is delay of 525 days In refilling the
Petitloner and petition for condonation of 525
days in refilling has been filed,

BRA
New Delhi NCH OFFICER

Dated: 28.06.2019
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LISTING PROFORMA

PROFORMA FOR FIRST LISTING SECTION XII
The case pertains to (Please tick/check the correct box)”

Central Act: (Title) Specific Rellaf Act, 1963
Section: Section 20 & 21 of Specific Relief Act, 1963
Central Rule: (Title): NA
Rule MNo(s): NA
State Act: (Title) MNA
Section: . MA,
State Rule: (Title) NA
Rule No(s): | NA
Impugned Interim Order: (Date) MNA
Impugned Final Order/Decree:(Date) 19.01.2018
High Court: (Name) Punjab and Han;ana at Chandigarh
MNames of Judges: MR. BAJA]
Tribunal / Authority: (Name) | NA
1. | Name of Matter:
' | | Clvil Criminal
2. [{a) [ Petitioner/Appellant No. 1: | Shanti
(b) |E-mall ID: [NA
(c) Mobile Phone Number: MNA
3. |(a) |Respondent No. 1: Satya
(b} | E-mail ID: NA
(c) Maobile Phone Number: NA
4. | (a) Main category classification: 18
(b) | Sub classification: 1807
5. | Not to be listed before: NA
6. | (a) Similar disposed of matter with citation, if any & case detail: No similar
case is disposed of.

(b) Similar pending matter with case details: No similar case pending

2/4
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SYNOPSIS AND LIST OF DATES
Criminal Matters
It is respectfully submitted that the Ld, Civil Judge held that the execution of Agreement to Sell
(a) | Whether accused / convict has dated 08.08.1992 has been proved by the petitioner by substantial evidence. As such, he had also paid
surrendered the total sale consideration of Rs.85,000/-.
Yes + | [No
That in case the Agresment to Sell is prnvndﬂlmitmnalsuhepmumnd&mtnﬂpmmmm of
fb:’ FIR No. | NA Date: |NA the agreement the possession has been Immfﬂ‘ to ﬂm petitioner herein and as such the possession of
(c) Police Station: NA the petitioner has also been proved by the previous judgment and decree dated 28.11.2001.
(d) | Sentence Awarded: NA x y PO PN .
{E; Period of sentence undergone including period of That the l-lm'hIF High court hm held that the mhelf of q_:mlﬁc performance is mﬁﬂ ."h]::
Detention/Custody Undergone:  Nil however has emed in nut_a.ppu-emaling Itha.t the such discretion n1:1ght to be used judicially frc::]t
8. | Land Acquisition Matters: NA cmwhmmnpeuﬂﬂnuhadpmdmnlu];mnsldmahmm_lﬂﬂflmdmmpmm ; thn;
(a) |Date of Section 4 NA yﬂr!ﬂiandhndmmwﬂﬂdmdmngadlhadnpumdpmpmymhlsmhmmm&mmhufu
notification: specific relief has been granted in her favor.
{b) | Date of Section 6 notification: NA

The Petitioner by way of this special leave Petition challenges the validity, legality and propriety

: of the final impugned judgment and orders dated 19.01.2018 passcd by the High Court for the states of
(c) | Date of Section 17 notification: NA Punjab & Haryana at Chandigarh in RFA No.5173 of 2014 (O&M) filed by the petitioner.
9, | Tax Matters: State the tax effect: NA LIST OF DATES
10.| Special Category: MNA h 0R.08.1992 Agreement to sell dated 08.08.1992 executed in between the petitioner/plaintiff and

{First petitioner/appellant only) no. 1 through his Power of Attorney, Respondent No.2 for sale of one

5C/S lot measuring kenal 6 maria being 6/561 share of the land comprised in Khasra
D 5;;';‘:':' 2k |:| : o | Woman/child D Disabled I:] Legal %ﬂ.‘ﬁﬂﬂ and 61//4/2-5-6-7/1 measuring 28 Kanal 1 Marla situated at Durga Colony
Years near Fimwala Johr in Monaco Jonpal, Tehsil and ﬂishictgl;lw (hereinafier
refmﬁdlsdisputedmpmy}fntamlnmmdmﬂmufm J000/ 1t is pertinent
Aid Case |:| In custody D mmmﬁnnhwmmummmnmnﬁdnuﬂmmwmmidmﬂpmmmhuwm

transferred to the plaintiff/petitioner.

11.| Vehicle number (in case of Motor Accident Cl &
matters: ; ' i oA 1995 During the floods one room of the suit property has been collapsed and the property
has been recomstructed by the petitioner herein. However, the defendant no.2
i i i and tried to interfere into the peaceful possession of
(SATYA SUNDAR) starting harasging the petitioner anc tried 10 . : -

Date:| 28.06.2019 Advocate on Record for Petitioner ﬁmﬂnwmmedm- Itis ﬂmmmmnn herein that the petitioner
Place | New Delhi Name 03.12.1997 Defendant/Respondent no.1 through his General Power of Attomey, Respondent
Registration No. 10.2 sold away the disputed property to respondent no.3 by way of registered sale

deed bearing no.3374 dated 03.12.1997. Tt is pertinent o mention herein that as the
petitioner herein are in possession, the possession cannot be transferred.

17.12.1997 Petitioner filed Civil Suit No.486 of 1997 before Civil Judge (Sr. Division) Monaco
against the respondent no.2 and one Om Prakash for Permanent _lnjumuan
restraining the defendants from interfering into the peaceful possession of the
plaintiffipetitioner over the suit property, which now become the part of the
residential house of the petitioner situated at Durga Colony, Near Jituwara Johr
Monaco,
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28.11.2001

10.09.2002

23.11.2011

24.12.2011

03.01.2012

14,11.2014

03.12.2017

19.01.2018

28.06.2019

Civil Suit No.486 of 1997 was decreed by Ci ivisi
y Civil Judge (Sr. Division) Monaco. True
g::p;l,- of JW:tgmuutl and_ ctumw dated 28.11.2001 passed by Ld Civil Judge (Sr:
ision) Monaco in Civil Suit no 486 of 1997 is annexed as Annexure P-] .

;[}hﬂflpelmmnr filed Civil ISm't No.204-8P of 2002 before Additional Civil Judge (Sr
= ;;lg;}j ﬁ:;l;zm for suit for E_pu_::iﬁ:: Performance on basis of Agresment to SnEi

o 1mdﬁuﬂ?erclmm:_tglhatregisu}rdamdﬂllll99? is null and void
as he pentioner 1s oWner in possession of the disputed property.

;,gu [;fhdd.[ Civil Judge (Sr. Divj?inn} Manaco has partly allowed the civil suit no. 204-

: 2002 ﬂlﬁ:? by the petitioner and held that the Agreement to sell dated

gs?féﬂgﬁ as valid and proved document. True copy of Judgment and decree dated

5—,]} passed : by Ld. Addl. Civil Judge(Sr. Division) Monaco in Civil
1 n0.204-5P of 2002 is annexed as Annexure P-2

?mgaﬁd by the Judgn;wntdﬂ.fz'td decree dated 25.11.2011 passed by Ld. Givil
m (Sr. Division), Monaco in Civil Suit no.204-Sp af 2002, the respondent herein
ivil Appeal No.282RBT of 201 1/2014 before the Ld. District Judge, Monago,

Bi:mg?sgﬂ;ﬁb}' &elﬂdgmrmtgnri d#?d'ﬂl: dated 25.11.2011 passed by Ld. Civil
Elfnﬂgnﬁi C1|.r|] vision), Monaco in Civil Suit no. 204-SP of 2002, the petitioner herein
il Appeal No.278RBT of 20122014 before the Ld. District Judge, Monaco

.%;L Addl. District Judge, Monaco allowed the Civil Appeal No.282 RBT of

11/2014 filed by the respondents herein and sct-aside the Judgment and decree

dﬂ;d ﬂi ;I.ES.IHIE passed by the Ld. Civil Judge (Sr. Division) Monaco in civil suit

;;]zam# of 2012 and further dismissed the Civil Appeal No278RBT of

. filed by the petitioner herein. True copy of Judgment and decres dated
1 2014 passed by Ld. Addl. District Judge, Monaco allowed the Civil A

No. ZT8RBT of 2012/2014 filed by the respondents is annexed as Ann:ma-lr’gﬂl

Buingagmievadhjrﬂle:rudgmnntmﬂqhu:rmdmdi4lliﬂ passed Addl
i v - ! I : 14 lﬁ-
hﬂ:;ntﬁ.{mudguu]; Monaco :: 'l’;::ll ﬁpﬂl ii;. Z78RBT of 2012/2014, &E petitioners
d the Second Ap A No.51 4 (D&M) before
Hon'ble High Court of Punjab and E:.l“‘;rmuat C;hand:?;; i & r

Hon'ble High Court of Punjab and Haryana at Chandi lismi
appeal bearing RSA No.5173 of 2014 (O&M) filed by tﬁ':;hﬁg::f}mn:f EJE‘.‘:“’“ o

Hence, the present Special Leave Petition,
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IMPUGNED JUDCMENT
IN THE HIGH COURT OF PUNJAB AND HARYANA
AT CHANDIGARH
RSA No. 5173 of 2014 (O&M)
Date of Decision: 19.01.2018
Shanti v Aappellant
Versus

Satya and others ... Respondents
BAJAL )

Present regulor second appeal has been preferred by Smt. Shanti against the judgment and decree dated
25.11.2011 passed by Additional Civil Judge (Senior Division), Monaco and against judgment and decree dated
14.11.2014 passed by Additional District Judge, Monaco.

As per the brief facts of the present case, appellant Smi. Shanti being a plaintiff filed a suit for specific
performance on 10.09.2002 on the basis of the agreement to sell dated 08.08.1992 (Ex.P-1). As per appellant-
plaintiff she entered into an agreement 1o sell to purchase land measuring 6 marias owned by Satya‘respondent-
defendant No. | through his General Power of Attorney (GPA) holder- Sant Lal’ Respondent defendant No.2 for
the sale consideration of Rs B5,000/- which was received by the GPA namely Sant Lal and vacant possession of
the property was handed over to the plaintiff. There was no specific dete to exccute the sale deed but the
respondenis-defendants No.l and 2 were duty bound to exeécule these registered sale doeds in favour of the
appeilant-plamtiff. It is further alleged that appellant-plaintiff filed & civil suit seeking relief of injunction and the
appellant-plaintiff is still ready and willing to execute and register the sale deed of disputed property on her own
expenses. [t is further stated that the sale deed dated 03.12.1997 (Ex_D-4) has been executed by respondent-
defendant No.2 in favour of Smt. Krishna Devi/respondent defendant No.3 in order to grab money from the
plaintiff and harass her and the said sale deed dated 03.12.1997 is not binding on the right of the plaintiff, The
respondents-defendants appeared before the trial court. Respondent-defendant No. 2 Sant Lal (GPA) did not prefer
o contest the suit and he was procecded against ex-parte on 25.01 2011, Respondent defendant No.1 has taken a
specific stand that he is the owner in pogsession of the disputed property and he was having good relationship
with respondent-defendant No.2 and executed GPA in his favour just to maintain the property and no right to
alienate the property was ever given. Even the sale deed exccuted by respondent-defendant No,2 (GPA) in favour
of Smt Krishan Devi, respondent-defendant No.3 is not binding on the rights of respondent-defendant No.1.
Respondent-defiendant No. 1 has also taken a specific stand about these two documents 1.e. agreement to sell dated
08.08.1992 and sale deed dated 03.12.1997 are illegal and void and the property in dispule s a residential house

and not a plot as it has been wrongly mentioned as 'plot’ in agreement to sell dated 08.08.1992. Respondent-
defendant Mo3 have contested the present suit and stated that she s owmer in possession of the suit
property/residential house on the basis of registersd sale deed No. 3374 dated 03.12.1997 and have further alleged
that the agreement to sell dated 08.08,1992 is based on fraud and the appellant-plaintiff has got no nght, ttle or

concern whatsoever with the disputed property.
After taking into consideration the contentions raised by the parties, following issues were framed:-
l.  Whether the defendant No.2 Sant Lal son of Kishan La! was GPA holder of defendant No,1 Satyavir
in respect of the suit land?OPP

2. Whether on the basis of the said GPA defendant No.l was empowered to execute the agreement to
sell dated 0B.08.1992 in respect of the suit land in favour of the plaintiff? Onus of Proof on

petitioner {OPF)

Pant-I/Q1/XX- XXV 9
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3. Whether the registered sale deed dated 03,12.1997 executed by defendant No,2 Sunt Lal in favour hsequent vendee cannot be held to be bona fide purchaser. Whereas in the present case,
of defendant No.3 after the execution of agreement to scll dated 8.8.1992 is illegal, null and void :';ﬂ P hﬂiﬂ!;ﬂﬂ ﬂp‘:l“w exacuted the sale deed in favour of the fendant S
and not binding upon the rights of the plaintiff and thus, is liable to be set aside and cancelled? OPP was clear purchaser had no knowledge of agreement o sell dated 08.08.1992. Thus, the appellant-plaintiff does
4.  Whether the plainiiff is entitled to the decree of specific performance of agreement to sell dated not get any support fram the above said judgment. :
8.8.19927 OPP On the other hand, leamed counsel for the respondent-defendant no.1-Satya has ml-ﬁmtﬂlﬁ ;’t::;
5. Whether the plaintiff is entitled to the relief of permanent injunction as prayed for? OPP executing GPA datod 02.12,1991 (Ex. P-7) no “““F‘::-".m“; :‘m et R b mmﬁ: agreement 1o sell
& & . - w‘hﬂl i El. m m.l“ .
6.  Whether the plaintiff has no locus standi to file the presemt suit? Onus of Proof on defendant (OPF) Pl 1 08,08 f;gm:ﬂﬁgﬂn Mti?:;m_u_ww are liable to be set aside.
7. Whether the plaintiff is stopped by his own act and conduct from filing the present suit? OPD Mtwhnmng earned counsel for the parties and gaing through the documents on record and perusing
8.  Whether the plaintiff has no cause of action to file the present suit? OPD the judgments passed by the courts below, the agreement o sell ﬂﬂEnd ﬁ?ﬂ,l%ﬁmﬂﬂm lllqbglr’t‘:;mpﬂ"‘hmm
9.  Whether the suit of the plaintiff is not maintainable in the present form? OPD defendant No.| “‘“”E “3]"1 G;“% o ._:::fui:;g mﬁm which has been executed in favour of
10.  Whether the suit of the plamtiff is ime barred? OPD Et. F.’.nE' ﬂs.f;“ﬁ::i.mpgr;:d;ldgﬁn&umﬂuﬂ.
11.  Whether the plaintiff has not come to the court with clean hands and has suppressed the material respondent-defendant No.1 had failed to prove on record that he had received Rs.25,000/- from
facts from the court, if so, its effect? OFD waﬂmiriil:hinﬁﬂ as there is ::Llu.iﬂ‘u]r;r any ::-:1 t:uu]'::in}' nor documentary evidence on Mwﬂfu:fiﬂﬁ
12.  Whether the suit of the plaintiff is bad for want of proper court fee? OPD appellant/plaintift. The lower appellate court hns rightly drawn conaluiat fhat &g h.t,:f ﬂuﬁmLﬂm
13, Relief {E:'P_!}“&ﬁ]k&mmmjmﬂmmtﬁﬁmﬂsm?ﬂlﬁwﬂfr@mﬂtmm om 1
. . - . mmyﬂmlhﬁmliﬂfufwiﬂcﬂm“mmmm'
Afier taking into consideration the evidence on record, the Additional Civil Judge (Senior Division), s octions 20 and 21 of Specific Relief Act, 1963 are reproduced hereunder:-
Monaco vide judgment and decree dated 25.11.2011 partly decreed the suit with costs against respondents- mction 1] The furisdiction to decree specific
defendants No. 1 and 2 and held that appeilant-plaintiff is entitled to get the refund of amount of Rs. 83,000/ which 20. Discretion as to decreeing specific performance.— 4 A ﬁ mierely because 1t is lawfil
she had paid as sale consideration along with interest @ 6% per annum from the date of its payment, till performance is discrelionary, and the court s not bound fo Emmﬂmmﬂ—w ;#wmﬁ': ided by fudicial
realization. Rest of the reliefi as claimed in the suit was dismissed. fo do s0; but the discretion of the court is not arbitrary but i

principles and eapable of correction by a court of appeal.

Against the judgment and decree dated 25.11.2011 passed by Additiona! Civil Judge, (Sendor Division), ; i
TANGROF SPpELERS St 3 inif ﬂhﬂhﬂ“’. a Devi filed the appeal. Similarly respondent-defendant No.1- Satya also {2 Thsﬁlﬂuwimmmrmlﬂnﬁtﬁthcmﬂmw&mmdhﬁﬂimmmmmﬁﬂ
ﬁl_-ud an appeal agamnst the jodgment passed by Additional Civil Judge(Senior Division), Monaco. Additional performance;— the
District Judge, Monaco while taking into consideration both the appeals have held that agreement to sell dated fa) where the terms of the mnnadnf!&:mmﬂwqflﬁewfmmlﬁtﬁm_wfﬁmm i
08.08.1992 (Ex. P-1) is & fake document as the same does not ful{l the contention of receiving the consideration cantract or the other cireumsiances under which the coniract was emteved info are such J'Jmi
amount by respondent -defendant No.1-Satya through GPA-respondent-defendant No.2-Sant Lal. Accordingly, contract, though not voidable, gives the plaintiff an unfair advantage over the defendant; or
appeal preferred by the appellant-plaintiff, Smt. Shakuntala Devi was modified and dismissed. The second appeal of the contract would invalve some hardship on the defendant which
preferred by respondent-defendant No. |- Satya was partly allowed to the extent that he was not liable to refund (b} where the performarce imﬂm would invoive no such hardship on the plaintlff;
flfﬂs.ﬁj,mw. wmhﬁvdumt money &5 per agreement to sell dated 0808, [992. Against the e did not faresee,
judgment passed courts below the appellant-plaint:ff preferred the present regular d appeal. - clrcumsianees though
lmhﬂmﬂmﬂwﬂsfmhw-pwmumﬂd ing for fc) where the defenda nt enfered into the contract under wﬂﬁ% &
respondent-defendant no. 1-Satya. - rendering the controct voidable, makes if wﬂfmwﬁmﬁ i'.n:ruemm- to the
consideration, or the mere fact that §
1t has been argued by leamed counsel for the appellant that respondent-defindant No.| duly authorized Explanation |.—Mere inadequacy of ot sinute an unfair advantage within the
respondent-defendant No.2- Sant Lal through GPA dated 21.12.1991 (Ex.P-7) and on the basis of said GPA the defersdant or Improvident in [y At :ﬁ.;ﬂ F:;;;,E gd@ﬁ:ﬂgﬂ s
agreement to eell dated 08.08.1992 (ExP-1) was executed in favour of the appellant-plaintiff. The sale meaning of elawse (a) or hardship — Id imvolve hardship on the
consideration of amounting-to Rs.85,000/- was received and the possession of the property was handed over to Explanation 2— The question whether the performance of 4 ".I,ME,E ﬁhﬂdﬁdpmhm resulted from
ﬂmmpnﬂnn-pinnhlﬁ'.‘huﬁlrrhﬂargwd that sale deed dated 03.12.1997 (Ex.D-4) has got no effect on the right defendant within the meaning of clause (b} shall, except in cases Whe b oiroumaiment
of the appellant-plaintiff and is not binding. It is argued that the sule decd dated 03.12.1997 has been executed any act of the plaintiff subsequent to the contract, be datermined with re ”
:1': the ﬂ t'l-]nmlndu‘lt!m ::d Rs.35,000/- only whereas agreement to sell was executed on 08.08.1992 and the existing at the time of the contract. .
consideration was received i.e., amounting to Rs.85,000/-, During the span of 5 years there is rise in the value properly exerci discretion to decree specific performance in any case
of the but executing the sal i i . indi il 1 () EPR SR i - . ific
pw ng ¢ deed for the consideration of Rs.35,000/- clearly indicates that it iz a sham plaintif] has done subsicmtial acts o suffered logses in consequERCE of @ contract capable of specifi
H—— : ) : performance. ground
Counsel for the appellant has relied upon the judgment titled as Bal Singh and others Versus Ravinder : formance of a contract merely on the
Singh und'_niltﬂ-a reported in 2005(3) RCR (Civil). In the said case, the vendor has specifically deposed the fact (4) he e mﬁﬂhﬂﬁzﬂfmﬂﬁfmﬁﬁfm.
of the earlier agreement to the subsequent vendee and the possession was with earlier proposed vendee. The ol e
Pant-THQ 10X -XOIILVI 10 11 20
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21. Pewer to award compensation in certain cases.—

1) fn a suit for specific performance of a contract, the plaintiff may also claim compensation for its
breach, either in addition to, or in subsiitution of, such performance.

{2 If, in any such suit, the court decides that specific performance oughi rot to be granted, bui that
there iz a contract between the parties which has been broken by the defendant, and that the plaintiff is

entitled to compenxation for that breach, it shall award kim such compensation accordingly.

(3} If, in any such sull, the court decides that specific performance ought fo be gravted, but that it is
not sufficient to satigfy the justice of the case, and thai some compensation for breach of the contract
should also be made to the plaintiff; it shall oward him such compensation accordingly.

fd) In determining the amount of any compenzation owarded under thiv seciion, the court shall be

guided by the principles specified in section 73 of the Indian Contract Aet, 1872 (9 of 1872).

5} No compensation shall be awarded under this section unless the plaintiff has cloimed such

Provided that where the plaintiff has not claimed any such compensation in the plaint, the court
shall, at any stage of the proceeding, allow kim 1o amend the plaint on such terms as may be jfust, for
including a claim for sueh compensation.

Explanation—The circumstance that the contract has become incapable of specific performance does

not preciude the court from exercising the jurisdiction conferved by rhiz section,

Appeltant/pluintiff entered into agreement to sell with respondent No. 1 on 08,08, 1992 and suit for specific
performance i3 filed on 10.09.2002 whereas sale deed in favour of respondent/defendant No.3 was exccuted, qua
same property, on 03.12.1997 appellant/plaintiff has failed to show her ready and willingness even it is the case
of appellant/plaintiff that total sale consideration was paid.

Hon'ble Supreme Court of India in the case titled as B, Fijaye Bharathi versus P Savitri and others
reported in 201 8{ 1) RCR({Civil}4 has held that even defendant may not be 2 bona fide purchaser would not come
in his way of stating that the suit must be dismissed at the threshold because of lack of readiness and willingness

Similar view has been taken by Hon'ble Supreme Court of India in case titled as Mrs. Fijaya Shrivaxiava
versus M Mirahal Enterprises and others reported in 2006(3) RCR (Civil)740 and has held that even if the
contract is found to be concluded, still the court can refuse specific performance if the subsequent purchaser is
found to be & bona fide purchaser for value without notice.

Thus, the agreement W sell in question was executed on 03.08.1992 and the sppellant-plaintiff filed suit
on 10.09.2002, after the gap of about 10 yedrs which also creates doubdt in the mind of this court that the agreement
1o sell dated 08.08.1992 is & fake document and is giving no right to the appellant-plaintiff for the relief of specific
performance. Even otherwise, the documents placed on record by producing the electricity bill, copy of the
judgment passed in civil suit titled as Smt Shokuntals Devi versus Om Parkash does not support the claim of
the appellant-plaintiff. It shows that she was never m possession of property in question.

After taking into consideration the above [acls and circumstances and going through the record no
interference is called for in the well reasoned judgment passed by Additional District Judge, Monaco, dated
14.11.2014. No substantial question of law arises for consideration in the present appeal. Thus, the present appeal
is devoid of merits and is hereby dismissed.

(BAJAJ)
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IN THE SUPREME COURT OF INDIA

18.C.R Order XXI Rule 3 (1) (=)

CIVIL APPELLATE JURISDICTION]
(UNDER AI&TIELE 136 OF THE CONSTITUTION OF INDIA)
IAL LEAVE PETITION (C) NO. OF 2019
S WITH PRAYER FOR INTERIM RELIEF
BETWEEN POSITIONS
In the High Coort
In this Court
1. Smt. Shanti Petitioner  Appellant
Versus
1. Satya Respondent No.1 Contesting Respondent 1
2. Sant Lal son of Kishan Lal son of Badri Contesting Respondent 2
Respondent No.2
2. Smt. Krishna Devi D/o Ram Bhagat Contesting Respondent 3
Respondent No.3
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MOST RESPECTFULLY SHOWETH

k. That the petitioner has filed instant Special Leave Petition against the final impugned judgment and order
dated 19.01.2018 passed by the High Court of Punjeb and Haryana at Chandigarh in RSA No5173 of 2014
{(O&M), whereby the Hon'ble Court dismissed the appeal.

2. QUESTIONS OF LAW;
The instant petition for Special Leave to appeal raises the following important substantial questions of
law which require an authoritetive pronouncement by this Hon'ble Court.
A, Whather, discretion in case of specific performance ought o be used judicially?
B. Whether, when the execution of Agreement to Sell is proved and is held that the respondent no.2
iz authorized 1o execute the agreement in such case, such agreement can be held as fake document
just becanse the respondent no. 1 did not receive any money?

3 DECLARATION IN TERMS OF RULE 3(2):

That petitioner states that no other petition seeking leave to appeal has been filed by him against the final
impugned judgment and order dated 19,01.2018 passed by the High Court for states of Punjab and Haryana at
Chandigarh in RSA No.5173 of 2014 (O&M).

4. DECLARATION IN TERMS OF RULE §:
The Annexure P-1 to P-3 produced along with the Special Leave Petition is true copy of the
pleadings/documents which formed part of the records of the case in the court below against
whose order the leave to appeal is sought for in this petition.

5. GROUNDS

Leave to appeal is sought for on following grounds:

A.  Because, the Hon'ble High Court has erred in not appreciating that all the courts had held that the
defendant no.2 /respondent no.2 has power/authority to execute the Agreement to Sell or sale the
disputed property/

B. Because, the Honble High Court has erred in not appreciating that the agreement to sell dated
08.08.1992 has been proved by the petitionerplaintiff by examining the attesting witness and
further it has been held by the Ld. Civil Judge that Agreement to Sell dated 08.08.1992 is a valid
document.

i Because the Hon'ble High Court has erred in not appreciating that the Ld. First Appellate Coort
has emed in holding that the Agreement to sell dated 08.08.1992 is fake document because it has
no content of receiving of consideration amount by appellantDefendant as it is not necessary
because all the amount has been received by the Respondent No.2/Defendant No.2 herein.

D.  Because, the Hon'ble High Court has erred in not appreciating that the petitioner is in possession
of the disputed property from 0£.08.1992 as the petitioner had paid the total sale consideration
of Rs.85.000/ to the Respondent No. 2/Defendant Mo.2 and hence he is entitled for decree of
Specific Performance of Agreement to Sell dated 08.08.1992.

E Because, the Hon'ble High Court has erred in not appreciating that the possession of the disputed
property has been transferred and total sale consideration of Ra.B3,000/- has been paid at the time
of Agreement 1o Sell dated 08.08.1992 and only Registration of decument was remained to be
done and further the petitioner has also constructed the house on the disputed property and in
such a case if the decree of Specific Performance was not granted then the petitioner will suffer
irreparable loss,
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F Because. the Hon'ble High Court has erred in not sppreciating that the market VAIGE 01 e
L diE;lthl:d.pﬂ.lpﬁ-‘l:‘l}’ had been increased mumy fold and even returning of money  with interest
will not compensate the loss of the petitioner. .
G Because the judgment and order of the Hon'ble High Court is based on surmises, contrary to the
- settled principle of law, perverse, misconstrued and deserves to be sct-aside.

1 i itk i fiul to succeed herein before this
the petitioner is law abiding citizen of T:adula. and hopell :

" T{I-::t‘hi: Lﬁ as the order passed by the Hon'ble High Court is in the teeth of this Hon'ble Court.
That the petitioner on the basis of the accompanying Special Leave petition has full hope and
believe to succeed herein before this Hon'ble Courl, . o S——
That the petitioner has balance of convenienes and prima facie case i their lavour

" mﬂ'arﬂ::rcpanhfbms in case they did not get any interim relief from this Hon'ble Court.

7. MAIN PRAYER: _
It s therefore most respectfully prayed that this Hon'ble Court may graciously be pleased to:

i i i judgment wnd order dated 19.01.2018
grant special lesve to appeal against the final 1Im|;mg;n:u judgm .
& pl&ﬂ: by the High Court for the states of Punjab and Haryana st Chandigarh in RSA No.5173

of 2014 (0&M); and . _
b) pass such other orders and firrther order | directions as are deemed just and proper in the facts

and the circumstances of the present case.

8 R 3 :
It is therefirs most espectfully prayed that this Hon'ble Court may graciously be pleased

operatio i od judgment and order dated 19.01.2018 passed by the High
" ﬁyl.lrtlh;ur the mgfifﬁl;ﬂj;?jmuﬁﬂ}{niwa at Chandigarh in RSA No.5173 of 2014 (O&M); and

b) pusm:hnﬂ:umdmmdﬁmhurmdnn'dmﬁnnsumdaem:djmtmdpmpmhm:ﬁm
and the circumstonces of the present case.

DRAWN & FILED BY.

(SATYA SUNDAR)
ADVOCATE FOR PETITIONERS

Filed on: 28.062019
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APPENDIX
RE IONS OF SECTI

Section 20 in The Specific Relief Act, 1963

200, Dviscretion as to decreeing specific performance: -
(1) The jurisdiction to decree specific performance is discretionary and the court is not bound fo grant such relicf
merely becausc it is lawful to do so; but the discretion of the courl is not arbitrary but sound and reasonable,
guided by judicial principles and capable of correction by a court of appeal.
(2) The following are cases in which the court may properly exercise discretion not Lo decree specific
performande:; - -
(&) whese the terms of the contract or the conduet of the partics at the ime of entering inte the contract or the
other circumstances under which the contract was entered into are such that the contract, though not voidable,
gives the plaintiff an unfair advantage over the defendant; or
(b) where the performance of the contract would invelve some hardship on the defendant which be did not
foresee, wheress s non-performance would involve no such hardship on the plamtiff, or
{c) where the defendant entered into the contract under circumstances which though not rendering the contract
voidable, makes it inequitable to enforee specific performance.
Explanation 1. Mere inadequacy of consideration, or the mere fict that the contract is onerous to the defendant
or improvident in its nature, shall not be decmed to constitute an unfair advantage within the meaning of clause
(1) or hardship within the meaning of clause (b). ;
Explanation 1. The question whether the performance of a contract would involve hardship on the defendant
within the meaning of clause (b) shall, except in cases where the hardship has resulied from any act of the plaintiff
subsequent 1o the contract, be determined with reference to the circumstances existing at the time of the contract
{3) The court may properly exercise discretion to decree specific performanes in any case where the plaintiff has
done substantial acts or suffered losses in consequence of a contract capeble of specific performance.
{#4) The court shall not refuse to any party specific performance of a contract merely on the ground that the contract
iz not enforceable at the instance of the party.

Section 21 in The Specific Relief Act, 1963
21. Power to award compensation in certain cases.-

(1) In a suit for specific performance of a contract, the plaintiffmay also claim compensation for its breach, either
in addition to, or in substitution of, such performance,

(2) I, in any such suit, the court decides that specific performance cught not to be granted, but that there is a
contract between the parties which hos been broken by the defendant, and that the plaintiff is entitled to
compensation for that breach, it shall award him such compensation accordingly.

(3) If, in any such suit, the court decides that specific performance ought to be granted, but that it is not sufficient
to satisfy the justice of the case, and fhat some compensation for breach of the contract should also be made to
the plaintiff, it shall award him such compensation accordingly.

{4) In determining the amount of any compensation swarded under this section, the court shall be guided by the
principles specified in section 73 of the Indian Contract Act, 1872 (9 of 1872).

(5) No compensation shall be awarded under this section unless the plaintiff hes claimed such compensation in
his plaint: Provided that where the plaintiff has not claimed any such compensation in the plaint, the court shall,
at any stage of the proceeding, allow him to amend the plaint on such terms as may be just, for incloding a claim
for such compensation. Explanation.-The circumstance that the contract has become incapable of specific
performance does not preclude the court from exercising the jurisdiction conferred by this section.
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ANNERUTE L=1

IN THE COURT OF CIVIL JUDGE (SENIOR DIVISION) MONACO
Civil Suit No.486 of 1997
Date of Instt: 17.12.1597
Date of Decision: 28.11.2001

Shalkuntala wife of Shri. Kewal Ram, resident of Durga Colony, Monaco, Tehsil & District Monaco

Versus
1. Om Parkash son of Shri Rattan, resident of Village Chang, Tehsil and District Monaco.

2. @ant Lal son of Shri Kishan Lal, resident of Mandir Rangila Foundation Chowk, Charkhi
Daudri, District Monaco
....Defendants

R ON

Judgment

inti is sul inj she is owner in possession of
; Plaintiff filed this suit for permanent injunction on the averments ﬂ:lm | )
:1-aaiclmlinl house cum Nohra shown with red colour mdey Imwﬂim“ﬁtﬂmgﬁ pl:;ll attached mﬂf:
i i Durga puwara Johar, Monmco. P dential house
B s G it .1 20/00/1989 and another purchased by her husband. The
muuﬂndwupurhuaﬂvﬂnsﬂcdmdmlﬂﬂdnwd i b
i ards Fastern side and the plaintiff has to
main door of the howse exists and open towards the closed sireet i.e. tow and _
i chowk and the plaintiff has also installed
mtﬁhﬂhﬂuEMHuTﬂMHdﬁﬂ'ﬂm'NﬂﬂhWWHimdFl!lHEBﬂpﬂn ok a e s s
tethering the catile. Th puwcﬂiunnflhﬂp!mnhﬂ'mﬂmrm:ﬁmﬂﬂlmm ohra is quite peace
%ﬂmmgmm&m&mmm.nmmmuwmmmmw
inqlmtimh.wunﬁdmhsmmﬁurﬁhltpmﬁadmm“'hichm'lmvnmnghtllu:tuﬁatufthtpiamﬂ
mmmwmmmmpmmﬁmmm

¥, In exparte evidence, the plaintiff has examined herself as PW1 and closed the evidence after tendering
into evidence report Ex.P3 and site plan Ex.P4.

4. lhiwchmmihuﬂmlhhpmﬁmnmmmhmmmmmmmm:
very carefully.

iff appeared | i hand purchased the plot in
mtiff mtb:mﬂmuhﬂﬁas?ﬁldcqmﬂdthmmnmdharhm
:jmum;iﬂfmgisﬁmdenumeufwhichﬁEx.ﬂmtﬂﬁﬁmﬂ:ﬁmmuiﬁm.ﬂu
plaintiff raised construction of the house towards the castem s 1_31]1 ¢ Mhyh;l‘hmm umuinghnrmeutﬂm
inth:ﬁurﬂmnsid:.Thmisupmprdﬁmrfmhmwﬂt.whn is being oo s

ince the date of chmmﬂ.mi&ingmﬁtmcﬂmmlh:m.uhc_musmg sam thout Immﬁmnm_
'EI'E:Ed:Fmdmnﬁ:hu have no right are bent upon o interfere in the possession of the plaintiff. Local
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6. Notice of the suit was given to
that they Sivve no intereer o the st mmm’hd‘hm“mm“m“m“@“m

c-w:hendlpmm,ﬂmlh:ufﬁbﬂﬂmthtdefmdm ' paamﬂﬂ- '
: . | > cile are restrained from interfering in
posseszion of the pltu:lhf.r‘u'l.r:r_ residential house- cum-Nohra shown in red colour by letters .-fEEEEiilfinﬂmsi

open court.

Dated: 28.11.2001 Sd/-
Civil Judge (SD) Monaco
Date. 28.11.2001
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IN THE COURT OF ADDITIONAL CIVIL JUDGE (SENIOR DIVISION), MONACO

Civil Suit No. 204-SP of 2002
Date of Institution: 10,9, 2002
Date of decision:25.11.2011

Smt. Shanti aged about 42 years wife of Kewal Ram son of Data Ram, resident of Durga Mandir Monaco,

Tehsil and District Moneco.
o Plaintiff

Wersus

1. Batya son of Nihal Singh son of Shanker Singh, resident of Durga Colony, Tehsil and District Monaco.

2. Sont Lal son of Kishan Lal son of Bedr Pershad, resident of Pat Ram Gate, Monacn, Tehstl and District
Monaco,

3. Smt. Krishna Devi, daughter of Ram Bhagat son of Dana Ram, resident of Ranila, Tehsil and District
Maonaco.
-.Defendanty

SUIT FOR SPECIFIC PERFORMANCE

JUDGMENT

Shom of unnecessary details, the facts of the case as alleged by the plaintifF are (hat the defendant No. | through
his General Power of Attomey namely Sant Lal i.e. defendant No.2 entered into an agreement of sale of land
measuring 6 marlas as fully detailed and described in the head note of the plaint (hereimafier referred to as "the
dizsputed property™ for short) with the plaintiff on dafed 5.8.1992 for a sale consideration of Rs 85,000/~ and
received the entire sale consideration on that date from the plaintiff in presence of witnesses; that it was also
agreed that the sale deed of the disputed property would be exccuted and registered as and when desired by the
plaintiff and the defendants No.1 & 2 shall be bound to execute and get registered the same in favour of the
plaintifl; that vacan! possession of the dispuled property was also handed over to the plaintiff and it was agreed
that plaintiff shall have the right to raise the construction over there; that it was also agreed that in case defendants
No.1 & 2 would refisse to execute and get registered the sale deed of the disputed property in favour of plaintiff,
in that eventuality, the plaintiff shall have the right to get the same executed and registered through court; that at
the time when the plaintiff entered inio an agreement there were four rooms existing over the dispuled property,
however, during floods which came in the year, 1995 one of the rooms collapsed; that one Om Parkazh in
connivance with defendant No.2, Sant Lal started harassing the plaintiff, on which, the plaintiff filed a civil suit
gecking relief of infjunction and m that suit, defendants absented themselves; that defendant No.3 is a police
personnel and the said Om Parkash was also police personnel and both of them want 1o Interfere in the peaceful
possession of the plaintifl over the disputed property; that plaintiff was and is still ready and willing in getting
exccuted and registered the sale deed of the disputed property at her own expenditure; thal now the defendant
No.1 through his General Power of Attomey i.e. defendant No.2 sold away the disputed property to the defendant
No.3 by way of n registered sale deed bearing No. 3374 dated 3,12, 1997 whereas said defendant No.2 was having
kmowiedge of the fact that he cannot execute and get registered the sale deed of the disputed property in favour
of defendant No.3 and as such the said sale deed has no binding effect on the righis of the plaintiff, that the
defendant No. 2 in order to grab moncy from the plaintiff and to hamss her has executed the above mentioned
sale deed of the disputed property in favour of the defendant No. 3 which has no binding effect on the rights of

the plamtiff. Hence, the present suit.

24
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B e oo of the il was given o the defendant. Defendants No. 1 & 3 sppeared aud filod ther separae
proceeded sgainst éxparte vide oner dated a4 | oy omiest the proscat suit and rather allowed himself to be
1, o has taken several peeliminary ohjecti 12011 In the written statcment so filed on behalf of defendant No,
(hat the plaintifF has no cause of actic Fﬁ:nm 10 the cffect that the suit is not maintainable in the present form;
the present suit; that the plaintiff n“mwﬂm ocus sundi to file the present suit; plaintiff has 1o locus standi to file
plaintifFs time barred otz O merits f s beoy h,fwm act and conduct to file the present suit; the suit of the
the disputed property imdllhean '.t ;bf;" bry the dtfmd?ﬂlNu-l that he is owner in possession of
purposes of maintenance of the disputed &mmm had got good relations with the defendant No.2 and for the
General Attorney and no right to aliesate the di » the answering dnf':“dm had made defendunt No.2 ag his
the defendant No.2 has exscuted any sale dﬁ"“"“ﬂ. Property was ever given to the defendant No.2; that in case
then the same is wrong inst hﬂ'I}’ i F“:.mr.nf defendant No.3 in respect of the disputed p
answering deferdant No, | neither receivest pr o1 (DN on the rights of the snswering defendant No.1, that
sale deed and answering defeodant No.1 b oo beverseoy % Sgtectment of sl and nor thatof the rogisicred the
dated 8.8.1992 executed by defi dnni.ll 1to knowledge of both these documents; that the agreement of sale
and without any basis becans encant No.2 with respect to the disputed property in favour of the plaintiff is Wromyg
Iiﬂfﬂndmtﬂmlindm =Rt when ihe alleged agreement of sale was entered into between the
of sale of a plot is i :ﬁmhﬁmqlm.m'mmmmﬂmmmasﬂuchmminmiina.gmcmem
s dis plot 15 itse wrong and against law and it is the answering defendant No. | who is stil in possession
:ﬂﬁ:ﬂ putod property and the plantiff as well as dofendant No.2 in order to grab the ssme have cxoculed the
WWTMEJ;HM 8.8.19902; :hat1ﬂ1e defendant No.2 was having no right to alienate the disputed
3.12.1997 s well a6 o agresment of | Tegistered sate decd and as such both the registered sale deed dated
i ,m““f“l“d‘m‘iE'E'Igﬂm“mﬂ-lﬁ-inﬂi!awwfacmmmnmh- :
rights of the answering defendant No. | and are lisble to be set aside, inding on

taken Przi;mdlmwy ﬂhjm'w“m similar to those us taken by the defendant No.1. On rivdit WBas been
with o Ifuemfdmiah?dmmnd that the Fhmu.f_‘mﬂﬂ' the Eﬂﬂi of instant suit has tried to claim her ownership
b et v B e e o et o i s pssin
owner of ;‘-h:f:;aifm pl;ﬂ::lrty on the basis of a registered sale deed No. 3374 dated 3.|1.?§9? and thum
agrecment -8.1992 is based on frand: lhﬂlhn;rﬁainﬁffhugmmﬂsht‘ title o concern whatsoever

suit with costs, Parties were put to the following | :
Additional Civil Judge (Senior Division), Monacor. - e 2810.2009 50 passed by the then Iearned

1. Whether the defendant No.2 Sant Lal son of Ki
in respect of the suit land?0PP shan Lal was GPA holder of defendant No. | Satyavir

2 Mmﬂehﬂhﬂmgﬂdmﬁdﬂmm
; . 2 was
sell dated 8.8,1992 in respect ufmcsmwhmﬂﬂnmp Wﬂﬂﬂt;;im the agreement to

3. Whether the regi
mm:ﬂc deed dm‘.?d 3.12.1997 executed by defendant No.2 Sant Lal in favour of
mtm' byt mqug of agreement to se:ll dated 5.8.1992 is illegal, null and void and
hinding rights plaintiff and thus, is lable to be set aside and cancelled? OPP

4. Whether the plaintiff is entitled 1o the decres -
£.8.199270PP of specific performance of agreement to sell dated

3. Whether the plaintiff is entitled to the relief of permanent injunction as prayed for? OPP
Whether the plaintiff has no locus standi to file the present suit?OPD
7. Whether the plaintiff is stopped byhinmmnndcmmrﬁ-mﬁiinguwpresmmiﬂﬂm
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8. Whether the plaintiff has no cause of action to file the present suit?OPD 9. Whether the suit of the
plaintiff is not maintainable in the present form?OPD

10 Whether the suit of the plaintiff is time barred 7OFD

| 1. Whether the plaintiff has not come to the court with clean hands and has suppressed the material facts
from the court, if so, it effect?OPD

12, Whether the suit of the plaintiff is bad for want of proper court fee?OFD
13. Relief

ISSUESNO.ITOS
4, ATl these issues are inter-connected in such a manner that deciding them separately would be at the costs
af coherence and continuity. Hence the same are being taken up together in one head.

5. In order to prove these issues, the plaintiff has examined one Jagmohan HRC as PW1 who on the basis

of summoned record has proved on the file certified copies of sale deed bearing Mo, 3374 dated 3.12.1974 and

(General Power of Attorney bearing 772 dated 2.12.1991 as Ex.P1 and Ex. P2 respectively. Plaintiff has thereafier,

I;m.mam'me-dm:LeJagdis.hE!:mdmnmrdﬂeaparmrwzuumehmsnfsmmudmnmﬂrdaﬁngdevﬂ

suit titled 25 Shakuntla Versus Om Parkash proved on the file various documents from Ex P2 to Ex P7. Plaintiff
has thereafter examined one Om Parkash as PW3 who being one of the attesting witnesses of the agreement of
sale dated 8.8.1992 so proved oa the file as Ex.P1 has deposed about its due execution and has further deposed

that on that day the defendant No.2 after having received an amount of Rs.85,000/- from the plaintiff which was

whole of the sale consideration of the disputed property handed over the vacant pessession of the same to the

plaintiff. Plaintiff stepped into the witness box as PW3 and has reiterated whole of the facts as eartier asseried by

her in the plaint so filed on her behalf.

f. In rebuttal, defendant No.| Satya stepped into the witness box as DW1 and he has similarly reiterated
whole of the facts as carlier asserted by him in the written statement so filed on his behalf. In sapport of his
assertions, he has proved on the file various documents from Ex.D] to Ex D3. Defendant No.3 Smt. Krishna Devi
stepped into the witness box as D'W3 who has also reiterated whole of the facts as carlier asserted by her in the
written statement so filed on her behalf In support of her assertions, she has proved documents Ex.D4 and Ex.D3.

h The plaintiff by filing the present suit has sought relief of specific performance of an agreement of sale
dated B.8.1992 executed by defendant No.2 in capacity as of General Power of Attorney of the defendent No. |

with respect to the disputed property.

8 It iz the plea of the plaintiff that the defendant No. | through defendant No.2 who is his general attormey
entered into an agreement of sale of the disputed property with the plaintiff on dated 8.8.1592 for a sale
consideration of Rs.85,000/- and received whole of the sale consideration on that very day and it was agreed
between the partics that as and when plaintiff would desire she would get executed and the sale deed
of the disputed property fiom the defendants No.1 or 2. However, later on defendant No.1 through his general
attomney i.e. defendant No.2 sold away the disputed property to the defendant No.3 by way of registered sale deed
dated 3.12.1997 without having any right, tifle or concer and as such the said sale deed is wrong, against law
and facts and not binding on the rights of the plaintiff and is lisble to be set aside and the defendant No. | is fiable
o be directed 1o execute and get registered the sale deed of the disputed property land in favour of the plaintiff
and the defendant No.3 who on the basis of above mentioned sale deed is threatening the plaintiff for interfenng
inIi:rherpmwﬁJ!puuussimwermediqmtcdpmpem.risﬁahhmh-:r:utmimdfmmdningmuﬂi:ﬁmhnrliahiu
to be restrained from transferring or alicnating the disputed property to some other.

9, Om the other hand, it is the plea of the defendant No. 1 that through general power of attomey he never
guve right to the defendant No. 2 regarding alicnation of the disputed property rather defendant No 2 was asked
Iﬂmliﬂtﬂiﬂﬂltdis]mtndplq:ﬂt}'aﬂdintamﬁ:ﬁ:milmHﬂ.Ehiﬂ:nbundhﬁDmyagrwnﬂtufﬂahwiﬂlﬂm
plaintiff or has executed sale deed in favour of defendant No.3 with respect o the disputed property in that
eventuality, the same are wrong, against law and not binding on the rights of the defendant No.| and, moreover

2/8
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the market value of the disputed property was not fess than Rs.2,00,000/- wherens the same has been shown by
the plaintiff to be having the value of Bs.B5,000/-. The defendant No.3 while contesting the instant suit has taken
the plea that she is owner in possession of the disputed property on the basis of registered sale deed dated
3.12.1997 and the agreement of sale dated 8.8.1992 iz based on fraed and has no value and the plaintiff has filed
the present suit in order (o harass her,

10. Here in the present case, the plaintiff has sought relief of specific performance of an agreement of sale
allegedly entered into by defendant No. 1, through his general power of attomey i.¢. defendant No. 2 with respect
to the disputed property. The agreement of sale has been proved on the file of the plaintiff as Ex P1 plaintiff by
the defendant Ne.l through the defendant No.2 also stands proved as the defendant No.2 has put his signatures
on an agreement of sale Ex.Pl. Even the defendant No.2 has not contested the instant suit and allowed himself
be proceeded against exparte which shows thet the said defendant is not disputing the pleas as taken by the
plaintiff. The plea as taken by the defendant No.1 that he did not allow the defendant No 2, his general attomey
to alicnate the disputed property is without any basis because a close scrutiny of the said general attomey
registeéred on dated 2.12.1991 with the Sub Registrar Monaco so proved on the file as Ex.P7 it clearly reveals that
the defendant No.1 has given the defendant No.2 power to alienate the disputed property and only on that basis
the defendant No.2 entered into an agreement of sale of the disputed property with the plaintiff and again on the
basis of said power of attomey the said defendant No.2 later on executed the sale deed of the dispuicd property
in favour of defendant No. 3 on dated 3.12.1997 so proved on the file as Ex. D4,

11. The fact of non-challenging of said agreement of sale Ex.P1 and sale deed Ex.P5 and non-cancellation of
said general punﬂufﬂimthyﬂ.ﬂmlh:pmnrlh defendent Mo, ] shows that he in fact execuled ﬁEEﬂMﬂl
power of attorney with respect to the disputed property in favour of defendant No.2. Now coming to the fact as
to whether plaintiff should be granted relief of specific performance of on agreement of sale dated £.8.1992 5o
proved on the file Ex P1 is concemed, while taking into consideration bonafides of the defendant No.3 and the
fact that the disputed already stood sold 1o the defendant No.3 by way of registered sale deed dated
3.12.1997, it would be unfair for the defendant No.3 to disturb her ownership with respect of the disputed property
when she appeared to be bonafide purchaser of the same.

In case titled Velywdhan Sathyadas V. Gobindan Dakshyanl 2003/2) LIR 253 it has been held by the
Hon'ble Supreme Court of India that-

"It is clear that mere establishment of the facts that the agreement for sale had been entered into is not
sufficient to grant a decree for specific performance and if the circumstances as indicated in Section 20
of the Act, exist in a particular suit the court ought to certainly exercise its discretion in favour of the
defendant and give lesser or limited relief to the plaintiff as indicated in Section 21 of the Act™.

In view of my above discussion as well s facts and circumstances of the case, it would be mequitable to

decree the suit of the plaintiff for possession by way of specific performance of the agreement to sell Ex P1. The
principles of equity, good conscience and faimess are the very foundation for the grant of the relief of specific
performance. Accordingly, [ am of the considersd opinfon that the plaintill is only held entitled to refund of an
amount of Rs.85,000V- so paid by her as of sale consideration to the defendants Ne.1 and 2 only alongwith interest
gt the rate 6% per annum from the date of payment, till final realization. Hence, all thess issues stand decided

accordingly.
ISSUESNO.6 & 8

12. In view of my findings amrived at on aforesaid issues, it is held that the plaintiff has every locus standi as
well 8 cause of action 1o file the present suit. Hence, these issues are decided against the defendants.

ISSUE NO.7
13.  The defendants have not been able to show as to form which of the act and conduct the plaintif is stopped
from filing the present suit. Hence, this issue stands decided against the defendants,
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ISSUE NO.% o ‘
14 In view of my findings armved at on aforesaid issues, the suit is held well matniaineble in its present form.
Hn.‘:m:n. the issue under consideration stands decided against the defendants.

1SSUE NO,10

15. The agreement of sale E:-F_l WS since be
it cannot be said to be barred by limitation, Henece this iss

ISSUE NO.11

dants have not been able to show as 1o how lai
::rﬂ&mdmf:auml facis have been suppressed by her. Hence, this issue

ISSUE NO.12

17.  Since pmpmmunf&ehaahsunnﬂj
bad for want of proper court fee. Hence, this

ISSUE N0.13 (RELIEF) ;

' i b , the

5. e el o my indings aived ot on v s et UL e o e

i decreed with costs against .1 & 3 _ 1o :

::_m: mﬂf Rs.85,000/- so paid by her a5 of sale consideration from the said Wﬂﬂif with I:mtan'-a_

h of 6% Lmumﬂﬁumlh:dﬂlt’.ﬂfitapﬁjmm.ﬁﬂ final realization thereof. Rest o 'HIE Fw‘inba
nfln:hh;TE P1HiﬂﬁPf?;llltﬂ declined to her for want of cogent evidence, Decree sheet be drawn socordingly. Fi

consigned to record room after due compliance.

i i the present
could be acted upon at any peint of time, therefore,
uc stands decided against the defendants.

the plaintiff has not comé (o the court with clean
' stands decided against the defendants.

xed by the plaintiff on the plaint, therefore, suil cannot be said to be
issue stands decided against the defendants.

Announced in open court Dated:
25,11.2011
Sd/-
Addl.Civil Judge (Sr.Division)
Miomaco,
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IN THE COURT OF ADDITIONAL DISTRICT JUDGE, MONACO.

Civil Appeal No.282 RBT of 201 1/2014
Drate of institution; 24.12.2011/20.02.2014.
Date of decision: 14.11 2014

Satya son of Shri Nihal §

- ingh son of Shri Ehnnhrﬂiugh.msidentuf[hmﬂuhm Monaco, Tehsil and District

Versus
Em.Shmﬁwi&ufShﬁhwﬂRmﬂmnfEhﬁ Dats Ram, resident of Durga Mandir, Monaco

2. Bant Lal son of Kishan Lal i i
aunnfBaanmhnd,reudmtufPuRunﬁm. Monaco, Tehsil and District

3. Smt. Krishna Devi i
o daughter of Ram Bhagat son of Dana Ram, resident of Ranils, Tehsil Dadri Distriet

Dufmdmtnn.ﬂmdmtﬂiﬁlappul i i Court
‘ WMJMmmtm&umdﬂMH.llJﬂil passed
of the then Addl, Civil Judge (Senior Division), Monaco in Civil Suit mlM-’SPﬂfEﬂﬂl.?rmﬂ

Civil Appeal No.278 RBT of 2012/2014
Date of institution: 03.01 .2012/20.02.2014. Date of decision: 14.1 1 2014

Smt. Shakuntls Devi (aged about 5| years) wife of

' vk oo ﬂhﬂrﬂﬂﬁlﬂmmnfﬂhiﬂatalmrﬂidmtufﬂw

. Appellant/Plaintiff

Versus

1. mmmmm-mafmmwwmmmmrmm
2 }Tﬂﬁmnfﬁiﬂmlﬂm#ﬂnﬂﬁFamhud.ﬁdﬁﬂnfhﬁmﬂm,hdnm,ﬁhsﬂmdnishiﬁ
3, ﬁ:;.ﬂ m t}:;wufnm Bhagat son of Dana Rani, resident of village Ranila, Tehsil Charkhi
Respondent-defendants Civil

the then Addl. Civil Judge (Senior Division), M A ﬁﬁ]iﬂﬂﬁé&i m by the Court of
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JUDGMENT:

This judgment of mine shall dizpose of the above referred civil appeals, which have been preferred againat the
judgment dated 25.11.2011, passed by the Court of Shri Aman Deep Dewan, the then Addl. Civil Judge (Senjor
Division), Monaco i Civil Suit no 204/5P of 2002, vide which the suit of the respondent-plaintiffhas been partly
decreed. For convenience and for proper representation of the subject matter, the appellant-defendant no. 1 in the
first appeal shall be refermed as “appellunt-defendant™, the appellant-respondent in the second appeal shall be
referred 85 “respondent-plaintiff™.

2 The respondent-plamtitf filed a suit for specific performance of an agreement 1o sell land measuring 0
kanal & marla on the ground that en agreement to sell dated 08.08. 1992 was entered into and she challenged the
subsequent agreement 1o sell dated 03.12.1997 of the same property in favour of appellami-defendant Mo. | to
defendant No.3 being illegal, null and void and she sought the relief of prohibitory injunction restraining the
defendant no.3 from ' interfering in her possession in any manner, She submitted that the appellant defendant no.
1 was owner of the suit property and he through his power of attormey defendant no.2 had agreed (o sell the suit
lund for a consideration of Rs.85,000/- to the respondent plaintifl and the total amount was given in the presence
of witnesses on 8.8.1992 which was accepled by the appeilant- defendant no. 1 and she became the owner. No
date was tixed for getting the sale deed registered. It was agreed that if the respondent-plaintiff fails 1o execute
her part of the performance, she can approach the Court for the execution of sale deed and all the expenses will
be bome by the appeliant-defendant No.2. The agreement was written' and signed by the witnesses and she
became the owner. She further stated that there were four rooms in the property in question and in the year 1995
Moneco was flooded and one room fell down and three rooms were intact. The respondent-plaintiff has put a
chappar along with three rooms and it has extended to the adjacent plot. She further stated that one Om Parkash
and 5Sant Lal defendant No.2 in collusion with each other staried hamssing the respondent-plaintiff and she filed
a suit against them but they proceeded ex parte. The defendant no.3 iz & police official and she also threatened the
respondent-plaintiff. A Local Commission was also appointed in that case and even today there are three rooms
and one chappar in the property in qeestion and she has every night to get the sale deed executed. She stated that
gnother agreement to sell duted 03.12.1997 has been entered into by the appellant/defendant no. | Satya and
defendant no.2 Sant Lal with defendant no,3 although they had no right to do so and they by fraud want o take
away her right. She stated that she has also taken the electricity connection which is in the name of her husbhand.

3. In response to the suit, appelisnt-defendant no. 1 appeared and filed the written statement taking several
legal preliminary objections and stated that the respondent-plamtiff has no right over the suit property and he had
appoinied defendant no.2 as his power of altorney, who was taking care of his property and if be had entered into
any agrecment to sell with the respondent-plaintiff, the same is illegal, He prayed that he had never received any
consideration amount as stated by the respondent/plaintiff. He stated that on 8.8.1992 an agreement to sell was
prepared in collusion with defendant no.2 and at that time he had constructed his house over the suit property and
the agreement to sell of a plot cannot be executed. He stated that he was still in possession of the same. He stated
that defendant no.2 had played Fraud with him. On merits he totally denied having received consideration amount
or having sold the suit property to the appellant-plaintiff. He stated that on 8.8.1992 the plot was notl vacant and
there were two rooms and two baithak and one gallery was constructed with a boundary wall and there was open
sehan also reference of which finds in the power of attoney. He denied the agreement to sell in question and
stated that the suit property was not for the value of Rs 85,000/~ but of the value of at least Remaining contentions
of the respondent-plaintiff were denied and praver for dismissal of the suit was made,

4, Defendant Mo.2 did not appear despite publication and as such he was proceeded ex parte on 8.8.2005,

3 Defendant N.o.3 filed & separate written statement and she stated that her rights have ‘been wrongly
challenged and she is in possession of the suit property. She denied that the respondent-plaintiff has any right on
the suit property as she has never purchased the same. The whole story has been concocted by her and had Local
Commission visited the spot the respondent-plaintiff would have relied upon the same and she prayed that it is
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she who has constructed her house aver the it
i o praperty and the -plainti
possession on wrong submissions and prayed for dismissal e it respondent-plaintif wants 1o show her

6. Replication was filed to the written statement filed by defendant No.3 in which it was stated that if

T From the pleadings of the parties o )
28.10.2009:- P of the ¥ fl:llnﬂ'l.l.l‘:_ng tssucs were framed for trial by the Trial Court on

Satyavirin respoct of the suit land70pp. o 1 GPA bolder of defendant No. |
2. Whether on the basis of said GPA defendant No 5
i . '
dated 8.8.1992 in respect of the suit land in favour of the plaGIIOPD - P 10 Sl

3. Whether the registered sale deed dated 3.12.1997 exccuted by defendant no.2 Sant Lal in favour of

defendant No.3 after the execution of agreement 1o sell dated is illegal,
h : g BE.1992 s null i
not binding upon the rights of the plaintiff and M.h]ﬁhlemhmmiiﬂmmﬁfw

4. Whether the plaintiff is entitled .
E.E.lmmeppl 15 o the decree of specific performance of agreement to sell dated

> Whether the plaintiff is entitled to the relief of permancnt injunction as prayed for?OPP

6. Whether the plaintiff has no locus standi o file the present suit?OPD

7. Whether the plaintiff is estopped by his own act and conduct from filing the present suit?OPD
8 Whether the plaintiff has no cause of action to file the present suit?OPD

9. Whether the suit of the plaintiff is not maintainshle in the present form?0PD

10, Mﬂthtnmufﬂieplﬂnﬁﬁi!ﬁuhﬂrmd‘?ﬂm

11, Whether the plaintiff has not come to the Court wi clean hands suppressed
facts from the Court, if so, its effect?OPD e e i

8, As regard issues no. 1&2 are concemed appellant-defendan enied defen
: t hsits 1
mnnt his General Power ufhllm_mey and as per General inufﬁt:l;;?:g haxlzjm hnmmmz
out etc, the property in question andhumu]dmt:rlmm:gm:mmhﬂ!_

9. [uur:lntnpmvnmhﬁm.{nimmﬂmm examined ndent-plainti
hmﬂﬁ:wmﬂlldﬂtﬂ&#.wﬂﬁx.ﬂ whkhmm:i::fh;bﬁmﬂf e

Sn]:mﬂfﬂhﬂlhnﬂ.!:anf_m measuring 200 square yards for a consideration of Rs.B51000/-, As per his

10, Pmﬂmmdn‘ﬁinghhﬂunﬂumn‘m of the
Hnﬂtnavminnzagiv:nbyFMﬂm mmwwtmiiftfsjljm and he also reiterated

11, PW3 Jagdish Chander Record Kee hakun
: L per has browght the record pertaining ¢ '
Om Parkash which was decided on 28.11 2001 by the Court of Smit Vivek I;Er;:: H;ﬂ:;:]ﬂ Eﬂg: {SE:i:i

Division), Monsco and proved the decree-sheet :
notice 2 Ex, PG, site pian a8 Ex.P7 Ex.P2 and judgment Ex_P3, report of Local Commission as Fx PS5,

12 PW4 Shakuntla again marked as P tende -
given in the plaint and closed the “iﬁwﬂ e red her affidavit Ex. PW3/A and she reiterated the version
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13.  The appellant-defendant no. 1 on the other hand tendered appeared himself as DWI and stated that he
gave power of attorney to defendant no.2 only for maintenance of his house and he never authorized him to sell
the samo and he was given & notice Ex.DW | vide which the power of attorney was ¢ancelled. He proved the
receipt and registered envelop Ex. D2 & Ex.D3 in this respect and stated that he was no more his power of attorney.
The other contentions were submitted by him in his affidavit Ex.DW1/A, He stated that it is he who  has raised
construction over the property and closed the evidence.

14, Defendant No.3 examined herself and tendered affidovii ExDW2/A wherein she sioted that she had
purchased the property which was a damaged house on 3.12.1997 for consideration of Rs.35, 000/ and the same
was registered. She stated that the property was of 30060 (200 squere yards) was having two rooms, twio baithak,
one open schan with boundary wall was purchased by her and due to flood in Monasco the property was damaged
and now the same 15 in  dilapidated condition. She has rented out the premises 10 Ran Singh who is doing the
business of Milk selling and tethering his cattle. She m lieu of rent used 1o take 2 fiters milk per day from him,
She also closed her evidence. No other witness was examined.

15. Aggrieved by this impugned judgment and decree, the partics have sppeared and proferred the above
said appeals.

16, Arpuments were advanced by the counsel for the parties.

17. Challenging the said impugned judgment and decree, two appeals have been filed, One appeal has been
filed by appellant-defendant No. | Satya, who is stated to be owner of the suit property and one appeal has been

filed by appellant-respondent Shakuntla, who is alleging to be owner of the suit property as per agreement to sell
dated 8.8.1992.

18, The leamed counsel for appellant-defendant no. | praved that the learned trial court his wrongly directed
him to refund Rs.85,000/- which was received as sale consideration from respondent-piaintiff Shakuntia and the
findings of the leamned trial Court are vague, indefinite and the same are not sustainable as the possession of the
house in dispute was never delivered to the respondent-plaintiff and he had constructed his house much prior to
the year 1992, It iz his C.P.A defendant no.2 who had allegedly sold the property in question without any authority
in favour of the respondeni-plaintiff but the same is fake and fictitious and without any consideration and is sham
transaction which do not confer any right or title upon the respondent-plaintiff or defendant no.3. The property in
question has been earlier shown to bave been sold to the respondent/plamtiff by defendant no.2 in the year 1992
and then sgain it was allegedly sold to defendant no3 by defendant no.2 for a consideration of Rs 85,000/~ and
Rs.35,000/- respactively which is highly improbable as with the passage of time the price of the property and land
has increased manifolds and once in the agreement to sell dated E.8.1992 the possession has been shown 1o be
deliverad .to respondent-plaintiff, defendant no.2 cannot further deliver the posgession to defendant no.3 and
both the agreement to sell i.e. Ex Pl and sale deed Ex.D1 were never brought to the notice of the appellani-
defendant no. | nor any sale consideration was given to him by the respondent-plaintiff nor by defendant no 3.
The learned trial Court has erred in holding the defendant no.3 to be a bonafide purchaser and the suit has been
wrangly decreed against the appeliant-defendant no. | simply on the ground thet he did not challenge the
agreement 1o sefl executed by defendant no.2 in favour of respondent/plaintiff snd the sale deed executed in
favour of defendant no 3,

19, It was submitted that when the defendant no.2 was never authorised to sell the property 'nnd the appellant-
defendant no. 1 was not aware of the agreement, there was no occasion with him to challenge the agreement to
sell and sale deed Ex. D1 and stated that he is not hable o make any payment to the respandent-plaintiff and

defendant no.3 and prayed for acceptance of appeal.

20. The learned counsel for respondent-plaintiff on the other hand prayed that the learned Trial Court has up
held the agreement in question which #s in favour of the respondent-plaintiff but has denied the claim of specific
performance of agreement to self whereas the sale deed in favour of defendant no.3 has been upheld which is
patently Wrong. It was stated that the plea of bonafide purchaser with consideration and without notice of the
earlier agresment is always binding upon the purchaser and the defendnnt no.3 has not taken the plea of bonafide
purchaser in the whole of the written siatement and the learnad trial court wrongly reached to the conelusion
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that she is bonafide purchaser. The agreement is stated to be proper by defendant ne.3 in her written statement
but she has nowhere stated that she made enquiry before purchasing the suit property. The sale deod Ex.D1 was
stated 1o be not binding wpon the rights of the respondent-plaintiff and it was prayed that legally when once the
agreement has been proved the onus shified upon the other party that the same was without consideration and
without notice and it was prayed that the suit of the respondent-plaintiff was liable to be decreed.

21. The leamed counsél for the respondent-plaintiff while placing reliance on the case law reported as Baj
Singh and others Vs. Ravinder Singh and others 1988 HRR 463, Jogender Singh snd others Vs. Nidhan Singh
and others 1996 PLT 307, Balbir Singh vs Manjit Kaur and another 2013(1) RCR 740, Shanti vs. Surta and others
1973 AIR P&H 387, Bhagat Singh and others Vs Jaswanl Singh AIR 1966 8C 1861 and Darshan Singh vs Santok
Singh 1997 (2) RCR 577 prayed that he was always ready and willing to perform his part of contract and it was
she who was entitled for relief of specific performance of contract and the suit has not been properly decreed in
favour of the respondent-plaintiff.

22, After hearing the learnad counsel for the parties and afler going through the case file carcfully, it is
observed that an application for additional evidence was moved by the respondent-plaintiff wherein she prayed
for tendering the electricity bills of the property in question to prove that it was she who was residing in the suit
property. The next point is the contents of power of attorney issued in favour of defendant no 2 Ex.P7. Az per this
document a power of attomey was executed by appellant-defendant no. | in favour of defendant no.2 with regard
to the property in dispute. As per power of attorney a house has been constructed on the property in dispute and
it was mentioned in the power of attorney that the property in dispute was in litigation in several cases and since
appellant-defendant was not capable to take care of the property he appointed defendant no.2 as his power of
attorney. As per power of aitorney Ex.PT he was entitled to mortgage, gift, transfer and lease the property io any
one. In pursuance of the said power of. attomey defendant no.2 is stated to have sold the property to respondent-
plaintiff’ vide agreement to sell dated B.B.1992 which is agreement Ex.P1 and thereafier he allegedly again sold
the property to defendant no.3 vide sale deed Ex.Dd. The agreement to sell was for a consideration of Rs. 85 000/-
and is dated 8.8.1992 and the same has been witnessed by the witnesses, There is judgment placed on the record
by the respondent-plaingiff that she filed = suit for permanent injunction against one Om Parkash and defendant
No.2 that they should not interfere in her possession over a residential house which was constructed and purchased
vide sale deed dated 20.9.1989 but the property in that case is not the same property and even the date of purchase
of the property is different on which the property in question was agreed to be purchased by her. She has placed
on record several electricity bills Ex.P2 to Ex. P20 which are in the name of her husband Kawal Kirtha in  which
there iz no address mentioned of the property on Ex.P8 to Ex.P16 and the bill is also on minimum basis. She has
also tried to prove the report of Local Commission, but the property in question in the earlier civil suit filed by
her is a different suit property as the same has been purchased in the year 1989, She has pleaded that she iz entitled
for specific performance of agreement dated 8.8.1992 but her whole case is based on presumption &nd the
documents she relied wpon again and again are not reliable,

23, It is further observed that the agreement to sell/sale deed in favour of defendant no3 is only for
Rs.35,000/- and the same is a registered document. Although it is highly improbable that earlier the property was
sold for a consideration of Rs.B5,000¢- to the respondent/plaintiff and then it was sold to defendant No.3 for a
consideration of Ra.35,000+-. The defendant no.2 was duly authorised to sell the property as per power of attorney
which has been later on cancelled,

24, The document Ex P1. does not have any receipt vide which it is proved that the payment was received by
appellant-defendant from respondent-plamntiff and the amount was peid and the document was registered in the
presence of the witnesses. Authenticity of Ex.D4 is more than the authenticity of document Ex.P1. The question
of bonafide purchaser of defendant no.3 does not arise as the first agreement 1o sell Ex.P1 is a fake document,
giving no right to the respondent/plaintiff. She has tried to show her possession over the property by producing
electricity bills, copy of judgment passed in Civil Suit titled Smt. Shakuntla Vs Om Parkash and others. But all
these documents do not suppart her clamm that the property 18 in her possession and it 18 she who had constructed
the house. As per Ex.P1, she has purchased a house but she has stated that the house was damaged in the fleod in
the vear 1995, The Local Commission has examined the suit property in the year 1998 but he has not stated that
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uestion 15 1 it ; i wlso in the property in question
property i i dilapidated condition and there was Atta Chiki also I :
s o l:!m:I n sml:;:“}[':a buffaloes were also present in the property in quu.;mn. Tl:;ul:;:;&mf hutth::
testimon ; evi Itis also not proved thet the appelisni- endan
i nor documentary evidence pmwi her case
mchud}llls.ﬂs,mw- from her, hence, he is not liable to repay the samo.
scems 1o be a collusion between the respondent-plaintiff and defendant No.2 who want to exiract mu;}'
ﬁmm::llmt-ﬁafmdmtﬂu. 1, Mere examination of witnesses [0 the agreement to seil does nol make the sale
binding on appellani-defendant Neo. 1. . R
view of above di s it s observed that although  defendant no,2 was
s |l1- but ;inmu;ﬁfm b sell dated §.8.1992 is a fake document which does not fulfill Ih{.;_
contents of receiving the consideration amournt by appeliant-defendant th:wgh.hl_s- t]ima;ﬂ;;.l :E'n:“::;l:i:th:muy{hu
amoun been i General Power of Attomey defondant no.2 it 88 he Wik 15 A7 return
mmy tr:q&nndﬂltm Wmﬂzwwﬁum well dated 8.8.1992 is a fake document, which i not supported
muﬁ dmumm_]:ul:rﬂldm 1o prove the claim of the respondent-plaintiff and the sale dmd in favour nj
!:ymmy m.i dated 3.12.1997 has been exccuted and registered and possession has been dulnrmal:l :jtj.]'hl?um
the same i:;epl and wlui and biding upon the appellant- defendant No. 1 and the respondent-plain no

i inst llant-defendant No. 1, hence, she
right over the suit pfupcnyﬂmdafmdm No.3 had no grnevance against appe oo L i e

performance of agreem i - from appellant-
dated 8.8,1992 and also not entitled for recovery of Rs.85,000/
defendant Nnui; nnrm!l?tle:ln::ln}r relief of permanent injunction as claimed by her. Accordingly, these {ssues are
27 hﬁwﬂmuﬁmmﬁhiﬂumﬂmmhwghm:mﬂ pmbgenmw#m;
No.2 but there is no receipt of receiving of mthﬁdmmmumptum?ummuuuedmm &nmm ko
finding Mlumadttiﬂtmﬂihum:puﬂdaﬂuplﬂnﬁfﬁamﬁﬂvd for & sum of Rs.35,000- appel :
du&lﬂn':.tfw 1 is set aside she is held entitled to recover the same from defendant no.2. Accordingly appeal file
by respandent-plaintiff Shakuntia is modified and dismissed. S
appeal b Ilant-defendant no. 1 that the agreement 1o sell With TEspongert == &
E. ui.li;lh:is nol mﬂu:gudrulptgﬂﬂeisanmmmlm sel] and registered sale deed with regard to the mgmﬁ
ﬁ?hemmﬂunmmtmmmﬂhﬂhyﬁaFuwzrnfummey.wh_nmrhlywlhnn

fendant No. | Satya is partly allowed with costs

is dismissed. Accordingly, Appeal No.1 of tppdlmt-dr. .

:&ﬁ;:l No. Il of appellant-plaintiff Shakunla 1s partly allowed with cosis, D:;E é:::l: be pmpm:f;i

sccordingly. Trial Court record along with copy nl'thiujudgm;nitlbe MIl;lE:mm s nmmnnﬂ.mdmﬁﬁ&

T file, File of the appea

ﬁnupynf_mdpnnﬂtbnplwﬂimmmﬁtﬁdwﬂ

Additional District Judge,
Dated: 14.11.2014

Monaco,
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CIVILAPPELLATE JURISDICTION

INTERLOCUTORY APPLICATION NO. OF 2020

IN
SPECIAL LEAYE PETITION (C) NO. OF 2020
Smt, Shanti «eree. Petitioner
Viersus
Satys and Others vo»r. Respondents
APPLI OF DELAY IN RE-FILIN
MOST RESPECTFULLY SHOWETH:

That the petitioners have filing instant Special Leave Petition against the final impugned judgment and onder
dated 19.01.2018 passed by the High Court of Punjab and Haryans at Chandigarh in RSA No.5173 of
2014{O8&M).

That the facts stated in the Special Leave Petitions be treated as part and parcel of this application and are not
being repeatesd herein for the sake of brevity.

That it is respectfully submitted that the present Appeal was filed on 28.06 2019 and the Registry of the
Hon'ble Court returned the filed on 29.06.2019 after pointing varous defects.

Thereafter, the undersigned has informed the client as he need some material instructions in the present matter
however the client in the present matter did not informed the present advocate neither did not have any further
instructions o proceed with the matter

That the aforesaid matter was listed before this Hen'ble Court and this Hon'ble count granted 4 weeks as a last
chance 10 cure the defocts and after that, the undersigned got the defects cured in the mater by his now clerk
and is re-filling the present Criminal.

That the delay in re-filing the special leave petition is due to the aforesaid reasons and the delay is neither
deliberate nor mientional.

That the present application is moved bonafide and in the interest of justice for eondonation of delay. IF the
delay in re- filing is not condoned then the petiioner will suffer irreparable loss and injuries which cannot be
compensated in terms of money.

FRAYER

In the premises, it is most humbly and respecifully prayed that this Hon'ble Count may graciously be pleased to:

a}

ol

condone the delay of 515 days in re-filing the present SLP against the final fmpugned judgment and order
dated 19.01,2018 passed by the High Court of Punjeb and Haryana at Chandigarh in RSA No.5173 of 2014
(O,

pass such further or other order(s) as this Hon'ble Court may deem fit and proper in the focts and
circumsiances of the case.

Filed by

()
Aidvocate for the Petidoners

Filed on: 17.02.2020
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QUESTION 2:

Mr. Mohan Kumar and My Kavita Kumar were marvied according fo Hindu rites and customs, in the city of
Mumbai, Maharashira, in the year 2012, Thereafter, they began residing together in their matrimenial home in
the city of Pune, Maharashira

Mr Mobhan was a Software professional, and worked for KTL Solutions Privave Limited, and earned INR 93,000
per month, My Koavita was o mathematics teacher in a private school in Puna, and earned INR 50,000/~ per monih,

On 5™ of May, 2014, a girl child, by the name of Ruchi (henceforth ‘the child'), was born to them. In Jarmary
217, the relationship of My Mohan and Ms Kavita deteriorated to a point that it became urntenable for them to
cohabit, My Kavita left the matrimonial home and began residing in Vashi, Navi Mumbail, Maharashtra, where
she 1ok up & fob In o private coaching centre. The parties decided to opt for divorce by mutval consent, and the
same was finalized in December 2018,

Since Ruchi (the child) had a learning disability, she went to a school that was equipped fo provide necessary
accommodations fo help her thrive, 5o ax not to disturd her school schedule and other activities, the child
continued to rexide with Mr Mohan at Pume. My Kavita had foint custody of the child during weekends and
vacations. Thiy arrangement was also reflected in the consent rerms between the parties, which became a part of
the decree of Divorce dated 10" December 2018.

Mr Gopad Kumear and M, Deepti Kumar, the parents of Mr Mohan Knmar, were also residing with him in Puns,
and had been helping take care of the chifd,

In Seprember 2019, Ms Kavita married one Mr Ajay, who had two children from his previeus marrlage. Ruchi
{the child) developed a close and affectionate relationship with Mr Ajay and hiz children, as she gften interacted
with them on her visits to her mother My Kavita,

On 20" of December 2021, a few days before the child was slated to visit Mz Kavita for the winter vacarions, Mr
Mohan (the fother) met with a car accidemt and passed away. In view of the immediate aftermath and
arrangements following the death of her father, the child comntinued to remaln with Mr Gopal and Ms. Deepti
Kumar {the pramdparents) and did not go on the slated visil fo My Kavita,

On 207 of February, 2022 Mz Kavita requested that the child come and live with her In Vashi stating that it would
be in the fitmess of things that the child contimued to remain with the swrviving parent. She alvo stated that she
had secured admission for the child in o prestigious school in Fashi

The grandparents declined this offer. They said that the child was in shock after the death of her father, and an
immediate removal from famifiar surroundings, her grandparents, and the school would not be in the interest of
the child. They however offered that Ms Kavita could speak to the child daily on Whatsapp video calls, and that
she could come and visit the child in Pune every week.

Ms Kavita came 1o Pune on 25* of February 2022, and met the child. She, thereafier expressed a desirve 1o take
the child out to see a movie, and widertook to drop the child back to the grandparents ' home after the movie at
around 6 pm,

At around 7 pm, when My Kavita and the child had not returned, the grandparenis grew worried, and tried
reaching the mobile phane of Ms Kavita, which was switched off. After waiting till 9 pm, they grew more uneasy,
and went to the mall in quesiion where My Kavita and the child were o waich the movie. They also made enguiries
in various stoves in the mall and other adjoining areas. The next morning, Le. 267 of February 2022, they lodged
a complaint al the P.§ Kothrud, Pune. On the evening of 26.2,.2022 they learnt (through some relatives) that the
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child were in My Kevita and Mr Ajay s home at Vashi, Repml'edg_tﬂf _
iy avail nor were they allowed inside the home by Mz Kavita when they came to Vashi,

Mr Ajay were fo no
Fifiulgey flabis

andparents n mmﬂﬂmﬂﬂﬁﬂwnmm#nhanﬂdfhekgﬂmﬂﬂmm
:;h:ﬁi Tﬁeymnnﬂ-l:t;;ﬂminmd{ﬁau@ reguining custody of the child, who they have learnt is

i in school They do not
mm&mﬂmd&dﬂmﬂﬂ&ﬂng:mmdﬁmmmmmﬂjm her friends in sc
want to prosecute Ms Kavita or register a criminal complaint ﬂgﬂlﬂhﬂ.ﬁmﬂbﬁ?frmﬁ mem,
detailing the remeiies available fo Ms Deepii and Mr Gapal, using the follvwing resources:

1) The Hindu Minority And Guardianship Act, 1956, (Whole Statute)
2) The Guardians And Wards Act, | RO (Entire Chapter 111 (Duties, Rights and Liabil ities of Guardians))
3) Nil Ramn Kundu v. Abhijit Kundu reported in (2008) 9 SCC 413 (Extracts Enclosed)

4) Rajeswari Chandmsekar Ganesh v, State OF Tamil Nadu And Other reported in 2022 SCC Online SC 385
{Extracis Enclosed)

5} Tejaswini Gaud And Ons V, Shekhar Jagdish Prasad Tewari And Ors. reporied in (2019)7SCC42 (Extract
Enclosed)

6) Amnjali Kapoor v. Rajiv Baijal, reported in (2009) 7 SCC 322 (Extract enclosed)

T
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THE HINDU MINORITY AND GUARDANSHIP ACT, 1956

ACT No, 32 OF 1956
[25¢ch August, 1956.]

An Act to amend and codify certain parts of the law relating to minority and guardinnship among Hindus,

BE it enacted by Parliament in the Seventh Year of the Bepublic of Indis as follows:—

1. Short fitle and extent.—{ ) This Act may be called the Hindu Minority and Guardianship Act, 1956.

{2) It extends to the whole of India and applies also to Hindus domiciled in the termitories to which this Act
extends who arc outside the said territories.

2. Act to be suppleméntal fo Act B of 189),.—The provisions of this Act shall be in addition w, and nal,
-save 8s hercinofier expressly provided, in derogation of, the Guardians and Wards Act, 1890 (8 of 1850).

3. Application of Act.—([) This Act applies,—

{a) to any person who 15 a Hindu by rr].igi:m n any of s forms or developments, incloding a
Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya Samaj;

(b} to any person who is & Buddhist, lain or Sikh by religion, and

(e} Lo any other person domiciled in the territories 1o which this Act extends who s not a Muskim,
Christian, Parsi or Jew by religion unless if 1% proved that any such person would not have been governed
by the Hindu law or by eny custom or usage as part of that law in respect of ey of the matters dealt with
herein if this Act had not been passed.

Explanation.—The following persons arc Hindus, Buddhists, Jains, or Sikhs by religion, as the case may

(i) any child, legitimaie or illegitimate, both of whose parents are Hindus, Buddhists, fains or Sikhs
by religion:

(i) eny child, legitimate or illcgitimate, ane of whose parents 15 a Hindu, Buddhist, Jain or Sikh by
religion and who i brought up as 8 member of the tribe, community, group or family to which such parent
belongs or belonged; and

(il any persan who is convernt or re-convert to the Hindu, Buddhist, Jain or Sikh religon.

(") Notwithstanding anything contaied in sub-section (/) nothing coninined in this Act shall apply to the
- members of any scheduled Tribe within the meaning of clauze (25) of article 366 of the Constitution unless the
Central Government, by notification in the Official Gazette, otherwise directs,

2

[(24) Notwithstanding anything contained in sub-section (/), nothing contained in this Act shall apply to the
Renoncants of the Union Territory of Pondicherry.]

(3} The expression “Hindu™, in any provision of this Act shall be construed as if it included a person who,
though not a Hindu by religion, is, nevertheless, a persen to whom this Act applies by virtue of the provisions
contained in this section.

4. Definfilons.—In this Act —

(a) “minor™ means a person who has not completed the age of enghieen vears;

(b} "guardian™ means & person having the care of the person of o minor ar of his property or of both his
person and property, and includos—

(i) anatural guardian,

', Ins. by Act 26 of 1968, 5. 3(/) end the Schadule (w.e f 24-5-1968).
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{ii) & guardian appointed by the will of the minar's fafher or mather,
(iif) a gunrdian appomted or declared by a court, and
EWJ 4 person empowered o 2ct i such by or under tny enactment relating to any Court of wards.
(e} “natural guardian™ means any of the puardians mentioned in section 6.
5. Ower-riding effect of Aet.—Save as otherwise exprassly provided in this Act—
(a) mny texi, rule or interpretation ufﬂimiu[.uwcrrmymmm or usage as part of that law in force

immediately before the commencement of this Act Shall ;
for which provision is made in this Act, cease to have effect with respect w any marter

{b) any ather law in force immediaiel g

: “aing. : ¥ before the commencement of this Act &

in 80 far as it is inconsistent with any of the provisions contsined in?hia ;-::L AR mmae: huhive el
6. Naotural guardians of a Hindu minor—The natural sandians o x e i

minor’s person a5 well as in fthe minor" s pE HIE I i
riy), respect of the minot's property (excluding his or her undividad interest in joint family

{a} in the case of a boy or an unmartied girl—the father i
b . and after hio, the mother: ided
custody of 2 minor who has not completed the age of five years shall ordinarily be wilhTmnﬂ:T "

b} in the ¢ 4 S S
E‘EL:; msnumﬂhg:hmntuhynrmﬂugmmt:unummdw—ﬂmmmhm.mduﬂnhmihc

(¢} in the case of & married girl—the hushand:

Provided that i ian of & mi
I mpﬂﬁm:haﬂherllmhdma:tMIhtﬂnnullglmﬂﬂndiammurumhrtheFm'ﬂimuf'ﬂﬁi

(a) if he has ceased to be a Hindw, or

(b) ifhe has compl j i
E}m:mm}:;;np ﬂ:hrmdfmaﬂ].'rmmmwnddhj'hnmrmngahmml[vﬂnﬂma]{tmmic

lanation.—In thi i — u .
ME tm this section, the expressions “fisther” and “mather” do not include a step-father and a step-
7. Natural guardianship of adopted son.—The natral ; : 3 :
passes, on adoplion, 1o meadnmﬁﬂwnﬂnﬂerhhnmﬂ:nwwwp R e 4 iy

B, Pm“rmmmhk“}mnmm:ﬂgm:ﬂm e I
. i ; : of a Hindu minor hos sirhj
prmrismnsnﬂhul.wunn.h:-ﬁmﬂnctswhmhmhmnssmyurmmnblﬁmdpmfmlh:ﬂb:&1 nfjﬂ

(2)  The natural guardian shall not, without the previous permission of the cull-
{8) morigage or charge, or transfer by sale. gi ;
propesty of the minar; or P sl% Bill xchangs or ofberise, any part of the immovable

ng frve :
F‘“‘h*}“"d“l“‘“‘“““""'"‘"hﬁminwwm,mmﬁnﬁ;“’s“f“"mﬂmﬂmmﬂm

(3} Any disposal of immovable propesty by a natural guardizn, | : :
section (), is voidable at the instance of the minor or iy M‘;Eﬂﬂuﬂm of sub-section (/) or sub-

(4}  No court shall granl permission 1o the natursl ; : |
excepl in case of necessity or for an evident ad m“*?ﬂ?myuhh:a:lsmmmm.ﬁmﬂ]

{5} The Guardians and Wards Act, 1B90 (8 uflﬂm}.ahaﬂapplytn and in respect of an application for abtaining

i ission of the court under mb-section {2} in all J
iagi = respecis as if i were lawhi P
permission of the court under section 29 of that Act, and in parti e I en application for obtaining the
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(&) proceedings in connection with the application shall be deemed o be proceedings under that Act within
the meaning of section 4A thereof;

(b) the court shall ohserve the procedure and have the powers specified tn sub-sections (), (3) and (4) of
gection 31 of thst Act; &nd

(c) anappes] shall lie from an order of the court refusing permission to the natuml guardian to do any of the
Acls mentioned in sub-section (2) of this section to the court to which appeals ordinarily lie from the decisions
of that court.

{6) In this scction, *Court”™ means the city civil court or a district court of a court empowered under section 4A
of the Guardians and Wards Act, 1890 (¥ of 1890), within the local kmits of whose junsdiction the immovable

property in respect of which the application is made is situate, and where the immovable property is situate within
the jurisdiction of more than one such court, means the court within the local limits of whose junisdiction any
portion of the property i situate,

9. Testamentary guardians and their powers.—{ /) A Hindu father entitled to act as the natural guardian of
his minor legitimate children may, by will appoint & guardian for any of them in respect of the minor’s person or
in respect of the minor's property (other than the undivided tnterest referred to in section 12) or in respect of both.
(2). An appointment made under sub-section (/) shall have no effect if the father predeceases the mother, but
ghall revive if the mother dies without appointing, by will, any person as guardian.

(3) A Hindu widow entitled 1o act ns the natural guardiman of her mmor legitimate children, and a Hindo mother
gntiiled to sct as the natursl guardion of her minor legitimate children by reason of the fact that the father has
beeome disentitled to act as such, may, by will, appoint & guardian for ny of them in respect of the minor’s person
or tn respect of the minor’s property (other than the undivided interest referred to n section [2) or in respect of
both.

{4} A Hindu mother entitled o act as the natural guardian of her minor illegitimate children may; by will,
appoint & guardian for any of them in respect of the minor's person or in respect of the minor's property or in
respect of both.

{5} The guardian so appointed by will has the right to act as the minor’s guardian after the death of the minar"s
fiather or mother, as the case may be, and (o exercise all the rights of a natural puardian under this Act 1o such
extent and subject to such restrictions, if any, as are specified in this Act and in the will.

(&)  The nght of the guardian so appointed by will shall, where the minor is 2 girl, cease on her mamiage.

10. Incapacity of minor o act as guardian of property.—A mumor shall be incompetent to act as guardian of
the property of any minor.

1k D¢ facto guardian not to deal with minor’s property.—After the commencement of this Act, no person
shall be entitled to dispose of, or deal with, the property of a Hindu minor merely on the ground of his or her
being the de facto puardion of the minor.

12, Guardian not to be appointed for minors undivided (nterest in joint family property.— Where a minor
hae an undivided interest in joint family property and the property is under the management of an adult member
of the family, no gouardian shall be appointed for the minor in respect of such undivided interest:

Provided that nothing in this section shall be deemed to affect the jurisdiction of & High Cowrt to appoint a
guardian in respect of such interast.

13,  Welfare of minor to be paramount consideration.—{/} In the appeintment of declaration of any person
&8 guardmn of 2 Hindu minor by a court, the welfare of the minor shall be the paremonnt consideration.

{21 No person shiall be entitled to the guardianship by virtue of the provisions of this Act or of any law relating
o guardianship in martdage among Hindus, if the court 8 of opinion that hiz or her puardianship will not be for
the welfare of the minor
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THE GUARDIANS AND WARDS ACT, 1590

CHAPTER 11
DUTIES, RIGHTS AND LIABILITIES OF GUARDIANS
Guardian of the person

24. Dutles of guardian of the person.—A guardian of the person of & ward is charged with the custody of the

ward and must look to his i :
subject requires. support, health and education, and such other mattars as the law to which the ward is

23. Title of guardian to custody of ward.—( /) If a ward | i guand
: oo of —i4] caves or 15 removed from the custody of E
of his person, the Court, if it is of opinion that it will be for the welfare of the ward to retum lnl?:}rr.‘lﬂliuljrufﬁ

guardian, may make an order for his return, and for the 3
. : purpase of enforcing th
arrested and to be delivered into the custody of the guardian, & the order may cause the ward to be

(2)  For the purpose of arresting the ward, the Court may exercise th c
first class by section 100 of the Code of Criminal pmm“ mg{m uﬁgg; PRl o blagiatrts otk

(3)  The residence of a ward against the will of hi . - ; .
““fﬂlhﬂmﬂnﬁlﬂhﬂmrﬂmhjwp_ € will of his guardian with a person who is not his guardian dees not

ilﬁ. Eﬁ of ward fl'l.'lII!I!I jurlllﬂ'::ﬂ:lnl.—i_'ﬂﬁ guardian of the person appointed or declared by the Court
ﬁe&s o wﬁiﬂuﬁﬁ;ﬂw 5 8 gumﬂm;;ﬂpmnm:ﬁ by will or other instrument, shall not, without the leave of
Suchl:uurt sy lppn‘:r:tnd_m ared, remave rhe ward from the limits of its jurisdiction except for
{2) The leave granted

mms t l-'l'_'f the Court under sub-section (1 may he spectl or peaeral, and may be defined by the
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Wil Rasan Kundu v. Abhijic Kundu, (2008) 9 SCC 413
3, To understand the controversy in the appeal, it is appropriate if we narrate the relevant facts of the case:

The appellants herein, (/) Nil Ratan Kundu and () Smt Kabits Kundu are maternal grandfather and
grandmother respectively of minor Antariksh, father and mother of deceased Mithu Kundu and father-in-law and
mothet-in-law of Abhijit Kundu, the respendent herein, It is the case of the appeliants that they had a danghter,
named Mithu whom they gave in marmiage to Abhijit Kundu on 8-B-1995, The marmriage was performed accordmyg
to Hindu rites and ceremonies. Sofficient amount of dowry, by way of money, omaments and other anticles, was
given to the respondent.

4. According to the allegation of the appellants, however, the respondent and his mother were not satisfied

with the dowry and they started torturing Mithu for bringing more money from the appellants. On 18-11-1999, a
mabe child, Antariksh was bom from the said wedlock. The appellants thought that after the barth of a son, torture
on Mithu would be stopped. Unfortunately, however, it did not so happen. Mithu was totally neglected and the
harassment continued. She became seriously sick. Coming to know about the ill health of Mithu, the appellants
brought her to their house and got her admitted in a nursing home for medical treatment. On being cured, she
retirned 10 her matrimonial home, but the demand of dowry persisted and the physical and mentsl cruelty did not
slop.
5. In the night of 9-4-2004, as alleged by the appellants, Mithu was brutally assaulted by the respondent and
his mother and was brought to a hospital where she was declared dead. Immediately on the next day i.c. on [0-4-
2004, Appellant 1 lodged first information report (FIR) against the respondent and his mother at Baranagar Police
Station which was registered as Case No. 90 for offences punishable under Sections 458-A and 304 of the Penal
Code, 1860 (IPC). The respondent was arrested by the police in that case.

6. On 18-4-2004, custody of Antariksh was handed over to the appellants. Antariksh was found in sick
condition from the residence of the respondent. At that time, he was only of five years. It was his maternal

- grandfather, Appellant | who maintained the child with utmost love and affection. He was admitied to 51 Xavier's

Collegiate School, Kolkata which is a well-known and well-reputed school in the State of West Bengal.

7. After due investigation of the case, on 31-5-2005, the police submitted o charge-sheet against the
respondent and his mother and the criminal case is pending. After the respondent was enlarged on bail, he filed
an application under the Guardians and Wards Act, 1890 (herainafter referred to as “the 1890 Act™) praying for
custody of Antariksh.

8. A reply was filed by the appellants 1o the said application strongly objecting to the prayer made by the
respondent. [t was expressly stated in the reply that custody of child Antariksh was given to them when he was
found in ailing condition in the house of the respondent. The respondent and his mother had killed their danghter
and 4 criminal case was pending and custody of Antariksh may not be given to the respondent fisther.

U, The irial court, after considering the evidence on record, allowed the application and held that the
respondent was the father and natural guardian of Antariksh and the present and filure of Antariksh would be
better secured in the custody of the respondent. Accordingly, it passed an order that costody of Antariksh be
“Immeciaiely” given lo the father.

10. Being aggrieved by the said order, the appellants approached the High Court. But the High Court also, by
the order impugned in the present appeal, dismissed the appeal holding that the trial court was right in ordering
custody to be given to the father and the said order did not suffer from infirmity. The Division Bench of the High
Court, thercfore, directed the appellants 1o hand over the child, Antariksh in the custody of his father with
visitation rights to the appeliants. The said order is challenged by the appellants, materna! grandparents of
Antariksh in this Court.

42, 1n Bosy Jacob v. Jacob 4. Chakramalkkal [(1973) 1 SCC 840} , this Court held that the shject and purpase
of the 1890 Act is not merely physical custody of the minor but due protection of the rights of the ward's health,
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maintenance and education. The power and duty of the court under the Act is the welfare of the minor. In
considering the question of welfare of 4 minor, due regard has of course to be given o the right of the father as
nafural guardian, but if the custody of the father cannot promote the welfare of the children, he may be refused
such guardienship. The Court further observed that merely because there is no defect in his personal care and his
attachment for his children, which every normal parent has, he would not be granted custody. Simply because the
father loves his children and is not shown to be otherwizse undesirable does not necessarily lead to the conclusion
that the welfare of the children would be better promoted by granting their custody to him. The Court also
observed that children are not mere chattels, nor are they toys for their parents, The absolute right of parents over
the destinies and the lives of their children, in the modern changed social conditions, must yield o the
consideration of their welfare as human beings so that they may grow up in a normal balanced manner to be usefil
members of society and the guardian court in case of a dispute between the mother and the father, is expected to
strike a just and proper balance between the requirements of the weifare of the minor children and the rights of
their respective parents over them.

Principles governing custody of minor children

52 In our judgment, the law relating to custody of a child is fairly well settled and it is this : in deciding a
difficult end complex question a4 1o the custody of a minor, & court of law should keep in mind the relevam
statutes and the rights flowing therefrom. But such cases cannot be decided solely by interpreting legal provisions.
It is & human problem and is required to be solved with human touch, A court while dealing with custody cases,
is neither bound by statutes nor by stnict mbes of evidence or procedure nor by precedents. In selecting proper
guardian of & minar, the paramount consideration should be the welfare and well-being of the child. In sclecting
a guurdian, the court is exercising parens pafriae jurisdiction and is expected, nay bound, to give due weight to a
child's ordinary comfort, contentment, health, education, intellectual development and favourable surroundings.
But over and above physical comforts, moral and ethical values cannot be ignored. They are squally, or we may
say, owven more important, essential and indispensable considerations. IT the minor is old epough to form an
intelligent preference or judgment, the court must consider such preference as well, though the final decision
should rest with the court as to what is conducive to the welfare of the mmar,

54, The approach of both the courts is not in accordance with law and consistent with the view taken by this
Court in several cases. For instance, both the courts noted that the appellants (matemnal grandparents) are giving
“all love and affection™ to Antariksh, but that does not mean that Antariksh will not get similar love and affection
from his father. It was also observed that the appellants no doubt gol Antariksh admitted to & well-reputed school
(8t. Xavier's Collegiate School, Kolkata), but it could not be said that the father will not take personal cane of his
son. Both the courts also emphasised that the father has the right to get custody of Antariksh and he has not
invoked any disqualification provided by the 1956 Aol

55. We are unable to appreciate the approach of the counts below, This Court fn a caténn of degisions has held
that the controliing consideration governing the custody of children is the welfare of children and not the right of
their parents.

57. In our opinion, in such cases, it is not the “negative test™ that the father iz not “unfit” or disqualified o
have custody of his son/daughter that 1% relevant, bul the “positive test™ that such custody would be in the welfare
of the minor which i8 material and it 15 on that basis that the court should exercise the power to grant or refuse
custody of a minor in favour of the father, the mother or any other guardian,

88. Though this Court m Rosy Jaceb [(1973) | SCC §40] held that children are not mere chattels nor toys,
the trial court directed handing over custody of Antariksh “immediaiely” by removing him from the custody of
his maternal grandparents. Similarly, the High Coun, which had stayed the order of the trisl court during the
pendency of appeal, ordered handing over Antariksh to his futher within twenty-four hours positively. We may
only state that a child is not “properny™ or “commuodity™. To repeal, issucs relating to custody of minors and tender-
aged children have to be handled with love, affection, sentiments and by applying human touch to the problem.
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66, In our considered inim.ﬂn:mﬂwmmtﬂghthpmi&mthcmmmpmwumqmmcfhnnnfml_:—
’gmﬁ {3) of Section 17 :Fm: 1890 Act, such examinstion also helps the court in performing onerous :Iu;,uz
exercising discretionary jurisdiction and in deciding the delicate issue af custody of 4 tender-aged

er, the final decision resis with the court which ishmmﬁmmnmdm_a!l r.‘pmsl:nusardr:n-makuan
mthtnm‘dﬂlmpiﬂginﬁawth:welﬁmufﬂunhﬂd. Normally, thercfore, in custody cases, wishes of the
jpﬂnwahuﬂdhnamhﬂb}rﬂmmnhufmdﬂ:lﬂingumw]:nmlhnml.udyshnuld be given,

. instant case, on overall consideration we are convinced that the courts below were not right or
;ﬂﬁiﬁlﬂlzlugmﬁng custody of minor Antariksh to Abhijit, mwﬁnmmmt applying relevant and
well-seitled principle of welfare of the child as the paramount consideration. The trial court ought to have
pucertzined the wishes of Antariksh as to with whom he wanted to stay.

T72. We have called Anmﬁlmhinuur:lmber.Tnus,heappﬂmdtuhequimin’ﬂ:'ﬂigenL‘i'ﬂ:]mﬂ:Mtedhm
amptharhnmnudmguu:hi.gfnﬂ]::rundmmywhhhmmmmunymﬁmdwg_nmlhhm;nrmmy
with him. He also stated that he was very hiappy with his maternal grandparents and would like o continuc to slay
with them. We are, herefore, of the considered view that it would not be proper on the facts and in the
ngiwcmdynfhnuﬁhhmhisﬁmtﬂmmﬂnmh:mn.
= =3, For the foregoing reasans, the appeal deserves to be ﬂluwudmdisasmrdin:glrlaﬂuwnd.';['hclppliutiw
filed by the respondent, Abhijit for custody of his son, Antariksh, is nrd:mﬁ to be dismissed. In view of the facts
.;'_5-":“. circumstances of the case, however, there shall be no order as to costs.

e e o i - B o e
e —————— TR Rl i e e
R o e R

Rajeswari Chandrasekar Ganesh Versus State of Tamil Nadu and Otier
Jﬁ'ﬂﬂﬂm SC 885

__|||- Sipbes ol vy o rnaig T jgrhils ol the DATTIES:

" 71. Guardians and Wards Act, 1890, was primarily enacted to consolidate the various Acts then in force
the personal law of diverse communities in India. It, however, did not encroach upon the
urisdiction of the Courts of Wards and did not take away any powers vesied in the High Courts of the Supreme
" Courl. A “minor’ under the Act has been defined as a person who, under the provisions of the Indizn Majority
“Act. 1875, is to be deemed not to have attaincd his majority. A ‘guardian’ has been defined as a person having
‘the care of the person of a minor or of his property or of both his person and property. Section 6 of the Act
Hmim;m-.risim in the Act shall be mﬁumdmmammdmﬁ*ﬂmapypgmp mppoint a
suardian of & minor's person or property, of both, which in:lidhythﬂnwtm:ah:hﬂmnunnrﬂ subjject. Section
7 gives power to the Court that if it is satisfied that it is for the welfare of a minor H:.nta_.n:r:rdnrshmud be made,
it may make an m—ﬂr:ppuinﬁn;agnmdlmnfhispcrsmm'pmpmr,urhnlh.nrdm[mngnlpqﬁnnmbeau:ha
- guardisn. SuctimﬂHsmﬁmwdﬂuﬂﬂﬂmﬁmT“ﬂlhm&ﬂwﬂmm&nwiqmmﬁfmepem
" desirous of being, or claiming 1o be, the guardian of the minor or any relative or friend of the minar or the Collector
of the district in which the minor ordinarily resides or in which he has property or the Collector having autharity
with respect to the class to which the minor belongs. Su:ﬁmﬂdﬂ!awilhthcur_nmmljumm{:mnuﬂh-_: court,
Section 10 lays down the manner in which an application is 1o be made and what is to be stated in the application.
Sectian 11 provides for the procedure on admission of such an application. Section 12 gives powet 10 the eourt
io make interiocutory order for production of a minor and interim Nﬂﬂﬂhﬂ?fﬂipﬂmﬂ?ﬂ] property. Seclion
17 enjoins upon the court to have due regard to the personal Ilwyfﬂtm:@ryﬂq:mmﬁ?rmkannﬁ:u:flha
circumstances which point towards the welfare of the minor in either appointing lwmmdn:!nrm,gu
guardian. If the minor is old enough to form an intelligent preference, the court may be justified to consider that
preference also in coming to the final conclusion. Fmﬁu.mmmmmqmmduamdmagmthis
owm will.
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72. The Hmdu Minority and Guardisnship Act, 1956 was enacted as a law complementary to the Guardians
and Wards Act, 1890, This defines a ‘minor” to be a person who has not completed the age of eighteen vears.
"Guardian’ has been defined as a person having the care of the person of a minor or of his property or of both his
person and property and includes - (i) a nutural guardian, (ii) a guardian appointed by the will of the minor's father
or mother, (i) a guardian appointed or declared by a Court, and (vi) & person empowered 1o 2ct as such by or
under any enactment relating to any court of wards, ‘Natural guardian®, according to this Act, means any of the
guardizns mentioned in Section 6, Section 6 says that the natural gunardians of a Hindu minor, in respect of the
minor's persan as well as in respect of the minor's property {excluding his or her undivided interest in the joint
family property) are - (a) in the case of a boy or an unmarried girl, the father, and after him, the mother, provided
that the custody of a minor who has not completed the age of five years ghall ordinarily be with the mather.
Section 8 lays down that the natural guardian of a Hindu minor has power, subject fo the provisions of this section,
to do all acts which are necessary or reasonable and proper for the benefit of the minor or for the realization,
protection or benefit of the minor's estate but the guardian can, in no case, bind the minor by a personal covenant.
Sluhvssctiun {(3) of Section 8 lays down that the Guardians and Wards Act, 1890, shall apply in certain
circumstances. Section 13 of the Act lays down that in the appointment or declaration of any person as guardian
of Hindu minor by & Court, the welfare of the minor shall be the paramount consideration, Indeed sub-section (2)
of Section 13 lays down that no person shall be entitled to the guardianship by virtue of the provisions of the Act
or of any law relating to guardianship in marriage among Hindus, if the Court is of opinion that his or her
guardianship will not be for the welfare of the minor. This section is complementary to Section 17 of the
Guardians and Wards Act, 1890 which lays down that in appointing or declaring the guardian of a minor the
Court shall be guided by what, consistently with the law to which the minor is subject, appears in the
circumstances to be for the welfare of the minor.

73. A mere reading of the provisions of the two Acts referred to above makes it obvious that the welfars n-f‘l
the minor predominates to such en extent that the legal rights of the persons claiming to be the guardians or
claiming to be entitled to the custedy will play a very insignificant role in the determination by the court.

74. Ms. Arora does not really contest the above proposition. What she contends is that the father being the
natural guardian of his two minor children, the custody of the father cannot be termed as illegal or unlawdfisl
restraint on the minor. In that context no writ of Habeas Corpus can issue. Her contention is that before & writ of
Hubeas Corpus can issue, it has to be shown that there is either unlawful detention or custody ar there is imminent
or serious danger to the person detained, particularly if he or she is minor.

Writ of habeas corpus:
75. In a petition secking & writ of Habeas Corpus in a matter relating to & claim for custody of a child, the

principal issue which should be tuken into consideration is s to whether from the facts of the case, it can be stated
that the custody of the child is illegal.

79. The exercise of the extraordinary jurisdietion for issuance of a writ of Habeas Corpus would, therefore,
be seen w0 be dependent on the jurisdictional fact where the applicant establishes a prima facie case that the
detention is unlawiul. It is only where the aforementioned jurisdietional fact is cstablished that the applicant
becomes entitled to the writ as of fght

80. The object and scope of a writ of Habeas Corpus in the context of a claim relating 1o the custody of &
minor child fell for the consideration of this Court in Nithye Amand Reghaven (supra) and it was held that the
principal duty of the court in such matters should be to ascertain whether the custody of the child is unlawful and
illegal and whether the welfire of the child requires that his present custody should be changed and the child be
handed over to the care and custody of any other person.

ﬂ_]. Taking a :a_imiLa: view in the case of Syed Salsemuddin v. Dr. Bukhsana, (2001} 5 SCC 247, it was held
b}rthl:.i-ﬂ.itlm'lthll_m! Habeas Corpus petition seeking transfer of custody of a child from one parent to the other,
the principal consideration for the court would be to ascertain whether the custody of the child can be satd to be
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unlgwfil or illegal and whether the welfare of the child requires that the present cusiody should be changed. It
was stated thus:

“I 1...it iv clear that in an application seeking a writ of Habeas Corpus for custody of minor children the
pﬂp@aﬁm&#mﬂnﬁrfhﬂnun&ﬂmmﬁhwﬂ&erﬁemﬂx# of the children can be said o be
unlawfill or illegal and whether the welfave of the children requires that presemt custody showld be changed
and the children should be left in care and custody of somebody else. The principle is well zefiled thal in a
matter af cuxtody of a child the welfare of the child Is of paramount consideration for the cowrd... "
£2. The question of maintainability of a Habeas Corpus petition under Article 226 of the Constitution of India

for the custody of a minor was examined by this Counl in Tefaswini Goudv. Shekhar Jogdish Pravad

Tewari, (2019) 7 SCC 42, and it was held that the petition would be maintainable where the detention by parents
or others is found to be illegal and without any authority of law and the cxtraordinary remedy of a prérogative
writ of Habeas Corpus can be availed in exceptional cases where the ordinary remedy provided by the law is

either unavailable or ineffective...
B3, In the case of Anjali Kapoor v. Raiiv Baijal, (2009) 7 SCC 322, where the custody of & minor child was
‘being claimed by the father being the natural parent from the maternal grandmother, the mother having died in
‘child birth, it was held that taking proper care and sttzntion in upbringing of the child is an important factor for
granting custady of child, and on facts, the child having been brought up by the grandmother since ber infancy
aind having developed emotional bonding, the custody of the child was allowed to be retained by the matemnal
grandmother. While considering the competing rights of natural guardianships vis-a-vis the welfare of the child,
the test for consideration by the Court was held 1o be; what would best serve the welfare and interest of the child.
‘Referring to the carlier decisions in Sumedha Nagpal v. State of Delki, (2000) 9 8CC 745, Rosy Jacob v. Jacob
A, Chakramalkal, (1973) 1 SCC 840; Elizabeth Dinshaw v. Arvand M. Dinshaw, (supra) and Muthuswami
Chettiar v. KM Chinna Muthuswami Moopanar, ATR 1935 Mad 195, it was also heid that the welfare of child
prevails over the lagal rights of the parties while deciding the custody of minor child. The observations made in
the judgment in this regard are as follows:

“14. The question for our consideration is, whether in the present scenario would it be proper 1o direct
the appellant to hand aver the custody of the minor child Anagh 1o the respondent.

15, Under the Guardians and Wards Act, 1890, the father is the guavdian of the minor child wntil he is
. found unfit to be the guardian of the minor female child In deciding such questions, the welfare of the minor
child is the paramount consideration and such a guestion cannot be decided merely based upon the rights of
the parties under the law. {See Sumedha Nagpal v. State of Delbi.” (2000) 9 SCC 745 (SCC p. 747, paras 2
& 3).
B4, In Rosy Jacob v. Jacob A, Chakramalkeal (supra), this Court has observed that:

“7...the principle on which the court should decide the fitness of the guardian mainly depends on two
Sfactors © (1) the father's fitnezs or otherwise fo be the guardian, and (ii) the intérests of the minors.”

BS. This Court considering the welfare of the child also stated that : (SCC p. 855, para 15)

“15....The children are not mere chattels : nor are they mere playthings for thelr parents. Absolute right
of parents over the destimies and the lives of their children has, In the modern changed social conditions,
vielded to the considerations of their welfare as luman beings so that they may grow up in a normal balanced
mamner to be uzefil members of the sociefy...”

B6. In Elizaheth Dinchaw (supra), this Court has observed that whenever a question arises before & court
pertaining to the custody of the minor child, the matter is to be decided not on consideration of the legal rights of
the parties but on the sole and predominant criterion of what would best serve the interest and welfare of the child.

B9, The question as o what would be the dominating factors while examining the welfare of a child was
considered in Walker v. Walker & Harrison, 1981 New Ze Recent Law 257 and it was observed that while the

material considerations have their place, they arc secondary matiers. More important are stability and security,
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loving and ng care and guidance, and warm and compassionate relationships which are essential for
the development of the child's character, personality and talents. It was stated as follows:

"Welfare is an all-encompassing ward. It includes material welfare; both in the sense of adeguacy of
resources fo provide a pleasant kome and a comfortable standard of living and in the sense of an adequacy
aof care fo ensure that good health and due persomal pride are maintained, However, while material
considerations have their place they are secondary maiters. More important are the stability and the security,
the loving and understanding care and guidance, the warm and compassionmte relationships that are
exsential for the full development of the child's own character, personality and talents.

9. In the context of consideration of an application by a parent seeking custody of a child through the medium
of a Habeas Corpus proceeding, it has been stated in American Jurispradence, 2 Edn, Vol. 39 as followes:

"...An application by a parent, through the medium af a habeas corpus proceeding, for cus af a child
is addressed to the discretion of the court, and custody may be withheld from Ih%w#ﬁﬁfim
clegrly fo appear that by reason of unfitness for the trust or of other sufficient causes the permarnent interests
of the child would be sacrificed by a change of cusiody. In determining whether it wiil be for the best interest
of a child to award its custody to the father or mother, the court may properly consult the child, if it has
sufficient judgment, " !

91. Thus, it is well established that in issuing the writ of Habeas C in the case of minors, the jurisdiction
whiu:':h the Court exercises is an inherent jurisdiction as distinet ﬁ-nm?fmmmu jurisdiction conferred by eny
particular provision in gny special statte. In other words, the employment of the writ of Habeas Corpus in child
custody cases is not pursuant to, but independent of any statute. The jurisdiction excreised by the courl rests in
such cases on its inherent equitable powers and exerts the force of the State, as parens patriae, for the protection
of its minor ward, and the very nature and scope of the inquiry and the result sought to be accomplished call for
the exercise of the jurisdiction of a court of equity. The primary object of a Habeas Corpus petition, as applisd to
minor children, is to determine in whose custody the best interests of the child will probably be advanced. In a
Habeas Corpus proceeding brought by one parent against the other for the custody of their child, the court has
hnfu:‘v._.‘ltﬂ]:qmnunluﬁhe rights of the partics as between themselves, and also has before it, if presented by the
pleadings and the evidence, the question of the interest which the State, as parens patriae, has in promoting the
best interests of the child.

ﬂ“. The general principle governing the award of custody of a minor is succinetly stated in the following
words in Halsbury's Laws aof England, Fourth Edition, Vol. 24, Article 511 at page 217:

H‘h‘rc in any proceedings before any court the custody or upbringing of & minor i in question, then,
in deciding that question, the cour! must regard the minor's welfare as the first and paramount consideration,
and may noi take info consideration whether from any other point of view the father's claim in respect of that
Eshf:ﬂ:-fr upbringing is superior to that of the mother, or the mother's claim is superior to thar of the

.

Tejaswini Gaud v. Shekhar Jagdish Prasad Tewari, (2019) 7 SCC 42

“2. Brief facts of the case are that marriage of Respondent | was solemnised with Zelam on 28-5-2006.
Durngtha fifth month of her pregnancy i.e. in May 2017, Zelam was detected with breast cancer. Respondent 1
end Zelam were blessed with a gir child ramed Shikha on 14-8-2017. While Zelam was undergoing treatment,
child Shikha was with her father Respondent | till November 2017,

3. Unfortunately, on 29-11-2017, Respondent 1 was suddenly hospitalised and he was diagnosed with
Tuberculosis Meningitis and Pulmonary Tuberculosis, While he was undergoing treatment, Appellant 1 Tejaswini
(iand — one ufma two sisters of Zelam and Appellant 4 Dr Pradeep Gaud who is the husband of Tejaswini, took
Zelam along with Sh‘llﬂ'll to their residence at Mahim, Mumbai for continuation of the treatment. Later, in June
2018, Zelam was shifted to her paternal home along with Shikba in Pune ie. residence of Appellent 3 Samir
Pardeshi, brother of Zelam. In July 2018, they were again shifted to the house of Appellant 1 in Mumbai,
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~ 4.0n 17-10:2018, Zelam succumbed to her illness. Child Shikha continued to be in the custody of the
appellants in Pune at the residence of Appeltant 3 4l 17-11-2018. Respondent | father was denied the custody of
child and on 17-11-2018, he gave & complaint to Dattawadi Police Station, Pune. Thereafler, Respondent | father
o the High Court by filing a writ petition secking custody of minor child Shikha. Respondent | father
is & postgraduate in Management and is working as a Principal Consultant with Wipro Limited.

5. The High Court held that Respondent | father, the only surviving parent of the child is entitled to the
custody of the child and the child needs love, care and affection of the father. The High Court tock into account
hat Respondent | was hospitalised for a serious ailment and in those circumstances, the appellants have looked
after the child and in the interest and welfare of the child, it is just and proper that the custody of the child s
handed over back 1o the first respondent. However, the High Court observed that the efforts put in by the
appellants in taking care of the child has to be recognised and so the High Court granted Appellants 2 and 3 access
to the child.

6. The appellants contend that the writ of habeas corpus cannot be issued when efficacious altemative remedy
i availsble to Respondent 1 under the Hindu Minority and Cuardianship Act, 1936, It was submitted that the
shild was handed over to the appellants by the ailing mother of the child who has expressed ber wish that they
d take care of the child and therefore, it is not a fit case for issuance of writ of habeas corpus which is 1ssued
_# in cases of illegal detention. It is also their contention that the question of custody of the minor child iz to be
decided not on consideration of the legal rights of the parties; but on the sole and predominant criterion of what
yuld best serve the interest and welfare of the minor and, as such, the appellants who are taking care of the child

more than a year, they alone would be entitled to have the custody of the child in preference to Respondent
'-TF-- he of the child.
7. The learned counsel appearing for the appellants submitied that though the first respondent father is a
atural guardian of the minor child Shikha and has a preferential right to claim the custody of the minor child,
ut in matters concerning the custody of a minor child, the paramount consideration is the welfare of the minor
and nof the legal rght of a particular party, in this case, the father. [t was further submitted that Section 6 of the
Hindu Minority and Guardianship Act, 1956 cannot supersede the dominant consideration as to what is conducive
welfare of the minor child and the welfare of the minor child has to be the sole consideration. ...

‘8. Per contra, the leamed counsel appearing for the first respondent has submitted that in view of Section 6
of the Hindu Minority and Guardianship Act, 1956, father has the paramount right 1o the custody of the children
and he cannot be deprived of the custody of the minor child unless it is shown that he is unfit to be her guardian.
The leamed counsel submiticd that in view of his illncss and the illness of the mother Zelam, mother and child
hppened to be n Mumbai and Pune and considering the welfare of the child, she had to be handed over to the
first reepondent. Tt was further submitted that father being a natural guardian as per the provisions of Section 6 of
the Hindu Minority and Guardianship Act, 1956, the appellants have no legal right for the custody of the infant
and the High Court rightly ordered the custody of the child to Respondent 1.....

~ 10. The question falling for consideration is whether in the writ of habeas corpas filed by Respondent 1
-:-: ing custody of the minor child from the appeliants, the High Court was right in ordering that the custody of
minor child be handed over to Respondent 1 father. Further question falling for consideration is whether handing
gar of the custody of the child to Respondent 1 father is not conducive to the mterest and welfare of the minor

ild,

11. Section 6 of the Hindu Minarity and Guardianship Act, 1956 enacts as 10 who can be said to be a natural
puardian. As per Section 6 of the Act, natural guardian of a Hindn minor in respect of the miner's person as well
a8 in respect of the minor's property (excluding his or her undivided interest in jomt family property) is the father,
in the case of & ar an unmarried girl and after him, the mother, Father continues to be a natural guardian,
unless he has ceased to be a Hindu or renounced the world. Section 13 of the Act deals with the welfare of &
minor. Section 13 stipulates that in the appointment or declaration of any person as guardian of a Hindo minor by
& court, the welfare of the minor shall be the paramount congideration. Section 13(2) stipulates that no person
shall be entitled to the guardianship by virtue of the provisions of the Act if the court is of opinion that his or her
guardianship will not be for the welfare of the minor,
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: li'l.ﬂd'l'l:u': ::m?md E:mllgem;tﬁ?ﬂ“m submitted that the law is well settled that in deciding the question
of custody of minor, the we of the minor is of paramount importance and that the custody of the minor chi

by the appellants cannot be said to be il e i
an extracrdinary remedy and the High Court erred in ordering the custody of the minor child be handed over to
the first respondent father. FIi-mng reliance on Veena Kapoor [ Veena Kapoor v. Varinder Kumar Kapoor, (1981)
3sCC 5"1 : 1981 8CC (Cri) 650] and Sarita Sharma [Sarita Sharma v, Sushil Sharma, (2000) 3 SCC 14 : 2000
SOC (Cri) 568] and few other cases, the learned counsel for the appellants contended that the welfare of children

requires a full and thorough inguiry and therefore, the High Court should instead of allowing the habeas COTPLS

petition, should have directed the respondent 1o initiate appropriate proceedings in the civil court. The learmed
counsel ﬁnﬂm:ﬂﬂhﬂcﬂ ma:. though the father being a natural guardian has :.'E;reﬁrm!:ial right to the custody
of the minor child, keeping in view the welfare of the child and the facts and circumstances of the case, custedy
of the child by the appellants cannot be said to be illegal or Improper detention so as to justify invoking
extraordinary remedy by filing of the habeas corpus petition,

13. Countering this coniention, the learned counsel for Respondent 1 submitied that in the given facts of the
case, Ihl: High Cmutha: !humw&mn!}' power to exercise the jurisdiction under Article 226 u-]‘g‘lhe Constitution
of India and the High Court was right in allowing the habeas corpus petition. The learned counscl has placed
reliance ﬂnﬂahm':ﬂegﬂﬂtl[ﬁnhm' Begam v. Suggi, ATR 1960 SC 93 : 1960 Cri LJ 164] and Marju Malini
Seshachalam [ Manju Malini Seshachalam v. Vijay Thirugnanam, 2018 SCC OnLine Kar 621 : (2018) 4 AIR
Kant R. 166] . Contention of Respondent 1 i that as per Section 6 of the Hindu Minority and Guardianship Act,
Respondent 1, being the father, is the natural guardian and the appellants have no suthority to retain the custody
of the child and the refusal to hand over the custody amounts to illegal detention of the child and therefore, the
wﬂtnfhahmcm‘pmwmthepmp:rmuﬂywaﬂahlummmmmkmdmm_

14. Writ of habess mp:aistpmpﬁwmfmmingm liberty of the subject by affording an |

effective means of immediate release from an illegal or improper detention. The writ elso extends its infuenc
restore the custody of a minor to his guardian when wrongfully deprived of it, The detention of a minnrh:rt:
pﬂm_nwhn_mFMnrnuﬂadmhulﬂwm@hmﬂumi?ﬂmmiﬁcgﬂdzmmmmumnf
granfing wril, directing custody of the minor child, For restaration of the custody of 2 minor from a person who
wﬂﬁgmﬁemﬂhﬂhnﬂthﬁhﬂwm guardian, in appropriste cases, the writ court has
Juri oL

H.ﬁdhm corpus proceedings is not to justify or examing the legality of the custody. Habeas corpus
proceedings is a medium through which the custody of the child is addressed to the discretion of the Court, Habeas
mm{pmwwWMmmum_mrdiM:ym?mdms writ is issued where in the circumstances
nf]hepumnula{case. ordinary remedy provided by the low 8 either not available or is ineffective; otherwise a
writ will not be issued. In child custody matters, the power of the High Court in granting the writ is qualified only
in cases where lh:dugnnﬂnqufa@umbynpmmwhuﬂmteﬁﬂlﬁdmhsmw- In view of the
mummmﬂm _ltm:_mmquﬂmml _hy_dmhfnwﬂﬂmmﬂmabﬁghﬂmmhwviﬂw, in child custody

Wit O COTPUS 15 mamntamahic where it is proved that the detention of 8 minor chi paren
or others was illegal and without any authority of law, ~ Ll e ;

20, In child custody matters, the ordinary remedy lies only under the Hindu Minority and Guardianship Act
urﬂ]r:ﬁuudimsand‘-‘lifugde.‘ﬂﬂ s the case may be. In cases arising out of the proceedings under the Guardians
md‘u‘.{mﬂsﬁﬂ.lhejumd::ﬂnnuﬁhemmiadetﬁmmudbyuimﬂ:nﬂumh:muﬁiinmﬂyrﬁsidﬂu&tbiuﬂmma
n-nwh_u:hﬂmmuﬂenﬂrﬁm mwhjlﬂiﬂdigﬁnu.Thmutsignj.ﬂnmtdiffermh:m:m the enquiry under the
Guardians and Wards Act and the exercise of powers by a writ court which is summary in nature. What is
important is the wv;]ﬁue of the child. In the writ court, rights are determined only on the basis of affidavits. Where
ﬁulﬂqﬂrltmnflh? m:wﬁm!dntaﬂ-nquuinr i8 required, the count may decline 1o exercise the extraordinary
jurisdiction and direct the parties to approsch the civil court. Tt is only in exceptiona! cases, the rights of the parties
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~ 21.In the present case, the appellants are the sisters and brother of the mother Zelam who do not have any
authority of law to have the custody of the minor child. Whereas as per Section 6 of the Hindu Minority and
Guardianship Act, the first respondent father is a natural guardian of the minor child and is having the legal right
to claim the custody of the child, The entitlement of father to the custody of child is not disputed and the child
ﬁa‘ﬁﬁgn minor aged 1% years cannot express iis mielligent preferences. Hence, in our considered view, in the facts
and circumstances of this case, the father, being the natural guardian, was justified in invoking the extraordinary
remedy socking custody of the child under Article 226 of the Constimtion of Indis.

Welfare of the minor child is the paramount consideration

:.' 26. The court while deciding the child custody cases is not bound by the mere legal right of the parenl or
ardian. Though the provisions of the special statutes govern the rights of the parents or guardians, but the

welfare of the minor is the supreme consideration in cases concerning custody of the minor child, The paramount

consideration for the court ought to be child interest and welfare of the child.

- 32. In the case at hand, the father is the only natural guardian alive and has neither abandoned nor neglected
the “child. Only due to the peculiar circumstances of the case, the child was taken care of by the appellants.
refore; the cases cited by the appellants are distinguishable on facts and cannot be applied to deny the custody
afthe child to the father.
> 33, The child Shikha went into the custody of the appellants in strange and unfortunate situation A ppeliants
1 and 2 are the sisters of deceased Zelam. Appellant 4 is the husband of Appellant 1. All three of them reside at
Mahim, Mumbai. Appellant 3 is the married brother of Zelam who resides in Pune. During the fifth month of her
pregnancy, Zelam was diagnosed with stnge 3/4 breast cancer. Zelam gave birth to child Shikha on 14-8-2017.
9-11-2017, Respondent | collapsed with convulsions due to iliness. Upon his collapse, he was rushed to
al where he was diagnosed with Tuberculosis Meningitis and Pulmonary Tuberculosis. He was kept on
ventilator for nearly eight days, during which period, appeliants took care of Zelam and the child. The first
respondent had 1o undergo trestment in different hospitals for a prolonged period. From 29-11-2017 to June 2018,
n and Shikha stayed at the residence of the appellants in Mumbei. During this period, Zelam underweat
masieciomy surgery. Zelam later relapsed info cancer and decided to get treatment from a doctor in Pune and
' therefore, shifled to Appellant 3's house at Pune with Shikha and Zelam passed away on 17-10-2018. After
recovering from his illness, the respondent visited Pune to seek custody of the child. But when they refused to
jind over the costody, the father was constrained to file the writ petition secking custody of the child. The child
“Shikha thus went to the custody of the appeliants in unavoidable conditions. Only the circumstances involving
‘his health prevented the father from taking care of the child. Under Section 6 of the Act, the father is the natural
guardian and he is entitled to the custody of the child and the appellants have no legal right to the custody of the
child. In determining the question as to who should be given custody of a minor child, the paramount
consideration is the “welifare of the child” and not rights of the parents under a statute for the time being in force.

34, As observed in Rosy Jacob [Rosy Jacob v. Jacah A, Chakramakkal, (1973) 1 SCC 840] earfier, the
father's fitness has to be considered, determined and weighed predominantly in terms of the welfare of his minor
children in the context of all the relevant circumstances. The welfare of the child shall include various factors like
ethical upbringing, economic well being of the guardian, child's ordinary comfort, contentment, health, education,
ete. The child Shikha lost her mother when she was just fourteen months and 15 now being deprived from the love
of her father for no valid reason. As pointed out by the High Court, the father is a highly educated persan and is
wotking in a reputed position. His economic condition is stable,

Part-[1/Q2/XX-XXIII'VI 47

: |


https://applink.adda247.com/d/XhqWf9lSap
https://applink.adda247.com/d/XhqWf9lSap

AddaR247 - A Gy |

'_ Anagh was not properly looked after by the appellant and it wes perilous for the child to continue in the
custody of the appellant.

9. The Family Court, Indore in its order dated 18-3-2004 has observed that it cannot be concluded that the
- respondent although has borrowed money from several persons, will not be in & position to bring up her daughtar
~ gnd bear her educationn] expenses. The Court has also taken nole of the fact that the child Anagh is taken care of
: ﬁ;r-]hn appellant's brother-in-law, who has two grown-up children, and therefore, it cannot be said that the
~ respondent will not be in & position to take care of the welfare of the child. Therefore, giving priority to the welfare
' af the minor child, it is advisable to give custody of minor child Anagh to the respondent, where she will be

looked after well by the respondent and his family members.

 B. Apgrieved by the said order, the appeliant had carried the matter to the High Court by filing Miscellaneous
No. 750 of 2004, The High Court in its judgment has held that there are no compelling reasons on the
"mh:rmf the custody of the child should be denied to her respondent father. The respondent has been making
; ,?ﬂ:m:ighl from the infarcy of the child for geardianship of the child which was strongly resisted by his mother-
~in-law. The Court has also taken note of the fact that the appellant has lost her husband and has, therefore, suffered
o great financial set back. Therefore, for better upbringing and welfare of the child her custody should be entrosted
{o her father. Aggrieved by the said judgment, the appellant is before us.
15, Under the Guardians and Wards Act, 1890, the father is the puardian of the minor child untl ke 13 found

35. The welfare of the child has to be: determined owing to the facts and circumstances of each case and the
Court cannot take pa@mm approach. In the present case, the first respondent has neither abandoned the child
nor has deprived the child of a right to his love and affection, The circumstances were such that due to iliness of
the parents, the appellants hm:l to take care of the child for some time. Merely because, the appellants being the
relatives took care of the child for some time, they cannot retain the custody of the child. It is not the case of the
appellants that the Birst respondent is unfit to take care of the child except contending that he has no female support
mtakenmuﬂ_]u child. Theﬁrstrmpnmdmlu fully recovered from his illness and is now healthy and having |
the suppart of his mother and is able to take care of the child,

36. The appellants submit that handing over of the child to the first respondent would adversely affect her
und that the custody can be handed over after a fow vears. The child i only 1% years old and the child was with
the &ﬂ:‘l_ﬂl’lﬁ:lrﬁbmﬂ four months after her birth. If no custody 18 granted to the first respondent, the Court would
be depriving both th&llﬂ'lll-l:l and the father of each other's love and affection to which they are entitled, As the
child is in tender age i.c. I ¥ years, her choice cannot be ascertained at this stage. With ﬂ'n*:pumgg of time, she
might develop more bonding with the appellants and afler some time, she may be reluctant to go to her fﬂh:::r in

_ which case, the ﬂrﬂl;‘ﬁpﬂndﬂnl might be completely deprived of her child's love and affection. Keeping in view
the welfare of the child and the right of the father to have her custody and sfter considertion of all the facts and
cireumstances of the case, we find that the High Court was right in holding that the welfare of the child will be

best served by handing over the custody of the child 1o the first respondent.

37. Taking away the child from the custody o : umfit to be the guardian of the minor female child. In deciding such questions, the welfare of the minar child is
f:Erﬂ'l respondent might cause some problem mm%b:nwﬁlﬁiﬁﬁif;%ﬂ:ﬂ;mﬁﬁmm ; lnl ﬂ:f " paramount consideration and such a guestion cannot b:lﬁgcidnﬂ ?:mhr based upon the rights of the parties
trme. However, till the child is settled down in the atmosphere of the first respondent father’s house, Appellants ."- the law. [See Sumedha Nagpal v, State of Delhi [(2000) 8 SCC 745 - 2001 5CC (Cri) 698] (SCC p. 747,
2and3 ﬂﬂ.]l]ﬂ"-'-: access 1o the child I'I!I.I.lil.lﬂlj-' for a period of three months for the entire day i.c. 8.00 2.m. to 6.00 :.I||p.-.. 2& 5).]

p.m. at the residence of the first respondent. The first respondent shall ensure the comfort of Appellants 2 and 3, 21, Bearing these factors in mind, we procesd 1o consider as to who is fit and proper to be the guardian of the
- miinor child Anagh in the facts and circumstances of the present case, In this case, the appellant is taking care of

mmﬁnwfﬁ:mﬂrmrin his house. Afier three months, Appellants 2 and 3 shall visit the child at the first
pescams zmma ”-‘?g;m-*ﬂm p-m. o Saturdays and Sundays. After the child completes four years, §ii Anagh, since her birth when she had to go through intensive care in the hospital till today, The photographs
Appel are permitied to take the child on every Saturday and Sunday from the residence of fhe father produced by her along with the petition, which is not disputed by the other side would clearly demonstrate the

amount of care, affection and the love that the prandmother has for the child having lest her only daughter in

from 11.00 a.m. to 5.00 p.m. and sha}lhmduver_?hu custody of the child back to the first respondent father before
! } fagic circumstances. She wants (o see her daughter's image in her grandchild. She has bestowed her anention

- nghout for the welfare of reminiscent of ber only daughter, that is the minor child which is being dragged
m one end to another on the so-called perception of judicial precedents and the language employed by the

legisintures on the right of natural guardian for the custody of minar child.

23. Anagh is staying with the appellant's family and is also studying in one of the reputed schools in Indore,
1t must be stated that the appellant has taken proper care and attention in upbringing of the child, which is one of
“the important factors to be considered for the welfare of the child. Anagh is with the appellant right from her
_childhood which has resulted into & strong emotional bonding between the two and the appellant being 2 woman
herself can very well undersiand the needs of the child. It also appears that the appellant, even after her husband's
- demise, is financially sound as she runs her own independent businesa.
. 26. Ordinarily, under the Guardian and Wards Act, the natural guardians of the child have the nght to the
Anjali Kapoor v. Rafiv Baijal, (2009) 7 SCC 322 ':..-.;.rﬂu;hirquMﬁghtiunutﬁhau]uh:mdthnmurummpﬂtﬂmniwpmumt nmﬂdﬁﬁanm
“2, The facts of the case in brief are: the respondent, Rajiv Bﬂﬁﬂihﬂigﬂtmmthcuppeliul'adaughm the welfare of the minor child, The child has remained with the appellant grandmother for a long time and is
Meghana an 16-1-1998 and lived together in Pune (Maharashtra), Smt Meghana went to Indore to the appellants BPOWing up well in an atmosphere which is canducive to its growth. It may not be proper at this stage for diverting
residence for delivery of the child. She was admitted in Noble Hospital, Indore and gave birth to » female child § D& environment to which the child is used to. Therefore, it is desirable to allow the appellant to retain the custody
on 20-5-2001, but she did not survive to sce the newbarn baby. As the child was born premature, she was kept in of the child.
::dn;?::t:;' ;wmfmh; ;IE:IH':'E days. :;‘:’ discharge from the hospital, the infant was brought to the 27. In view of the above discussion, we allow this appeal and set aside the impugned order. We permit the
appellant lost her hushand also on 29-7-2001 gh. Adding to the agony, just in & span of two months, the appellant to have the custody of the child till she attains the age of majority. No order as to costs.™

3. The respondent herein filed an spplication under the Guardian and Wards A 1850 be
Court, inter alia asserting that being the father of the child Anagh, he i}h:l’ll:-ﬂ:tll.!‘ﬂlgllﬂf';liﬂn and mmm
1o the custody of the child. In support of the claim made, the respondent had asserted before the Family Court

. 38, The impugned judgment of the High Court dated 6-2-2019 in Shekhar Jagdish Prasad T
| : ewari v, Stafe
Aaﬁ@wmﬁnﬂ[m.kg:ﬂmﬁnw?mﬂﬁv.mgﬂfﬂ-ﬂn&nrmbuu.ﬂﬂlﬂﬁmﬂnumﬂmnﬂd]isaﬂ]rm:{
mbj&clmﬂiuabmmdimnhmsaﬂdnhﬂm'ahﬂu.ﬂnﬂm:“mtsshkﬂbﬂﬂmﬂ::ﬂmnﬂhnuhildmﬂﬂ
ﬁmrupﬂ;n;m:;m 10-5-2019 at 10.00 a.m. at the residence of the first respondent. Keeping in view the
interest & parties shall cooperate with each other | amplying wi direction Court,
This appeal is accordingly disposed of ™ g ¥V .
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INSTRUCTIONS TO CANDIDATE

1.  Please do not open this Question Booklet unti] asked to do so.
2. Do not leave the Examination Hall until the test is over and permitted by the Invigilator.

3. Fill up the necessary information in the space provided on the cover of Question Booklet and the
Answer Booklet before commencement of the test.

4. Please check for completeness of the Question Booklet immediately after opening.

3. The duration of the test is 3% hours (including reading time of 30 minutes). There are 2 II
questions. |

6. Answers are to be written on the Answer Booklet containing 16 pages which is provided
separately. No additional sheets will be provided to answer the guestions.

7. Use only Blue/Black Ball Point Pen for writing the answer.
8. Each question carries 150 marks. (150x2 = Total 300 marks)

9. Rough work, if any, is to be done on the Question Booklet only. No separate sheet will be
provided/used for rough work.

10. Calculator, Mobile and other electronic devices etc., are not permitted inside the
Examination Hall

g

11. Candidates seeking, receiving and/or giving assistance from [ to other candidates during the test
will be disqualified.

12. Candidate is allowed to take the Question Booklet after completion of the test.

13. Appropriate civil'criminal proceedings will be instituted against the candidate taking or
atternpting to take this Question Booklet or part of it outside the Examination Hall before
completion of examination.

14. The right to exclude any question(s) from final evaluation rests with the testing authority.

15. Do not seek clarification on any item in the (uestion Booklet from the Test Invigilator. Use your
best judgment.

ANSWER BOOKLET SHOULD BE HANDED OVER
TO THE INVIGILATOR ON COMPLETION OF THE TEST.
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