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PART-11
(Subjective Written Examination)

[ DO NOT OPEN THIS QUESTION BOOKLET UNTIL ASKED TO DO SO. ]

QUESTION 1 — Brief Preparation: This question requires the candidate to prepare a
brief synopsis or precis of a case file not longer than 750 words. Parameters for judging
this question include: (a) ability of the candidate to identify and marshal the relevant facts;
(b) identification of legal issues before the High Court/Appellate Tribunal; (c)
comprehensive analysis of the issues as done by the High Court in the impugned decision;
(d) ratio of the impugned decision; (¢) relevant grounds before the Supreme Court; (f)
ability to condense information and structure the document logically; and (g) brevity.
(150 marks)

QUESTION 2 - Preparation of a draft research memo: In this guestion, the candidate
is required to formulate a draft reasoned memo not longer than 500-730 words on the
dispute. Parameters for judging this question include: (a) ability to use relevant legal
sources; (b) use of legal language; (¢) exposition of the law; (d) analysis of the facts and

applicability of the law to the facts; and (¢) structure of the opinion. (75 marks)
QUESTION 3 — Analytical Question: In this question, a candidate shall be required to
answer one out of five analytical guestions in 350-500 words, (75 marks)

Please fill in the following details using ball point pen.

Roll No.

MName

Signature

PLEASE READ INSTRUCTIONS ON THE BACK COVER CAREFULLY, ]

L™

I ANSWER BOOKLET SHOULD BE HANDED OVER ]

TO THE INVIGILATOR ON COMPLETION OF THE TEST.
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PART-II : QUESTION 1

IN THE SUPREME COURT OF INDIA
SCR XXI RULE 3(1)(A)
CIVIL APPELLATE JURISDICTION
(UNDER ARTICLE 136 OF THE CONSTITUTION OF INDIA)
SPECIAL LEAVE PETITION (C) NO 12345 OF 2021

Against the impugned final judgement and order dated 17.11.2020 passed by
the Hon'ble High Court of Kamataka at Bengaluru in Writ Appeal no 1234

of 2013
[n the matter of:
Skanda S.Bharadwaj .................ccccoeeiievirinnn..... Petitioner
versus
The Union of India & Ors.............ccoeeveniivvvee.. Respondents
PAPER BOOK
(For index kindly see inside)

ADVOCATE FOR THE PETITIONER ARCHANA KUMAR
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5L No. Particulars of Document Page No of part to which | Remarks
it belongs
| Part | Part 11
{Contents of | (contents of
paper book) | file alone)
(1) () 1ii) vy | (vl
1. Office Report on Limitation 5
r A Listing Proforma 6-7 I
3. Synopsis and List of Dates 8-10
4. Impugned Judgement 11-14
A true copy final judgement and
‘ order dated 17.11.2020 passed by the
Hon'hle High Court of Kamataka at
Bengalieru in Writ Appeal no 12345
of 2013.
| 5 Special Leave Petition with Affidavit|  15-19
6. Annexure P/1 20-22
A true copy of the order passed by
authority No.V.15014
' (08 CISF/LERNALCOD(D)2005-
2033 dated 29.5. 2006
‘ 8 Annexure P/2 23-25
A true copy of the order passed by
authority NO.V.-
11014/E2/Ad. IV Appl/15/2005/09
dated 3.1.2007
5. Annexure P/3 26-27
A true copy of the order passed by
Office of the Deputy Inspector
General No. V-11(H 5Pk Vvn/Rv-
49/2008-2129 dated Nil.
9. Annexure P/4 28-30
| Atrue copy of the Order passed in
| W.P. No 12345/2012 dated 28.4.2013 '.
0. | Annexure P/8 31-34
A true copy of the petition in writ
appeal no WA no 12345 of 2013 .
dated 4.8.2013 !
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N THE SUPREME COURT OF INDIA
SCR XXI RULE 3(1)a)
CIVIL APPELLATE JURISDICTION
(UNDER ARTICLE 136 OF THE CONSTITUTION OF INDIA)
SPECIAL LEAVE PETITION (C) NO 12345 OF 2021

In the matter of:
Skanda B. BEamswa]. ..o ooorrrirsne e semenprsrisrpaasass s rnnans sseses 1 OISR
Versus
The Union of India & Ors.......oooooiiiiiiiiiiiiiinesec e . Respondents
OFFICE REPORT ON LIMITATION
I. The Petition is‘are within time. '/’
2. The Petition is barred by time and there is delay of days in Giling the same against
order dated and Petition for condonation of ~ days delay has been filed.
3. There is delay of _ davs in refiling the petitioner and petitioner for condonation of
days delay in refiling has been filed.
BRANCH OFFICER
Dated 15.2.202]
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PROFORMA FOR FIRST LISTING
SEC: X1

The case pertains to (Please tick/check the correct box): -

Central Act: (Title) Clvil Procedure code, 1908

Section: NA

Central Rule: (Title) NA

Fule Nofs); NA

State Act: (Title) NA

section: NA

State Rule {Ticle): NA

Rule Mofs): NA

Impugned interim order: {Date) NA

Impugned Final Order; (Date): 17.11,2020

High Court (Mame): Hon"ble High Court of Judicature at Karnataka
Name the Judges: Hon'ble Mr. Justice Ravi Ahuja & Hon’ble Mr. Justice Ashok Huda
Tribunal / Authority; (Name) NA

Nature of matter: Civil
{a) Petitioner / Appellant No. 1: Skanda 5. Bharadwaj
(b) E-mail TD: NA
{c) Mobile Phone Number: NA
(&) Respondent No.!: Union of India & Ors.
{b) Email ID: NA
{c) Mobile Phone Number: NA
(&) Main Category Classification: 18 Ordinary Civil Matter
(b) Sub Classification: 1807 others
Not to be listed before: NA
() Similar disposed of matter with citation, if any & Case details: No
(b} Similar pending matter with Case details: No similar pending matter
Criminal Matters: NA
(a} Whether accused/Convict has surrendered: NA
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(b) FIR No. NA Date: NA

(c) Police Station; NA

(d) Sentence Awarded: NA

(e) Sentence Undergone; NA
8. Land Acqusition Matiers:

(a) Date of Section 4 notification; NA

(b) Date of Section 6 Notification:

ic) Date of Section 17 Notification: NA
9. Tax Matters: State the tax Effect: NA

10, Special Category (first petittoner/appellant only) NA
Senior Citizen > 65 vears, SC/ST, Woman/Child, Disabled, Legal Aid Case, In custody
11. Vehicle Mumber (in case of Motor Accident Claim Matters: NA

Filed by

(Archana Kumar)
AOR for Petitioner
Registration NO. 9542

Email ID: archanskumarsupremecourti@email.com

Date: 15.02.2021
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SYNOPSIS

The petitioner was dismissed from service without following the principles of Namral Justice. Tt is
submitted that the punishment imposed is disproportionate to the alleged offence. The punishment
awarded shocks the consciousness of this Hon'ble Court. The petitioner was charged under following
Articles of charges are:

ARTICLE — |
“Gross misconduct, indiscipline act and insubordination in that No. 974500090 Constable Skanda
Bharadwaj of CISF Unit BIOM Dep-14 on 12.01.2006 duning evening Roll call un-necessarily argued

with No.721240046HC/GD Akash Rathore {CHM) for Monday parade to be held on 13.01.2006 on the
1s5ue of the death of constable Nikhil Arora and proveked other CISF personnel as a result the personnel

created noisy scene in Roll Call.
ARTICLE - 11

Gross misconduct, indiscipline act and Insubordination in that No. 97450090 Constable Skanda
Bharadwaj of CISF unit BIOP Dep-14 on 12.01.2001 at about 18:30 hours abused and assaulted No.
933220021 SIExe AVG Ratti of CISF Unit BIOP Dep.14, along with others as a result SUExe (AVG
Ratti sustained bleeding injury in his mouth and was admitted to project hospital of BIOP Dep.14 on
12.01.2006 and discharged on 16.01.2006™

The authonities passed an order of removal from service,

The 1d Single Judge of the Hon'ble High Court allowed the Writ Petition in part, modifying the penalty
to withholding of two increments with cumulative effect in place of *Removal from service’ and directed
to the respondents to reinstate the appellant without any back wages. The Ld. Single was justified in
modifying the punishment, since punishment was disproportionate and against the principle of natural
justice. The pclil'iuner has been acquirted aftera full Nedged criminal trial. Tt is not that petitioner is relying
on the acquittal in the departmental enquiry proceedings. The High Court out to have considered that,
petitioner having underwent the agony of full fledged trial, the petitioner's case ought to have been
considered with sympathy. The Hon'ble High Court aliowed the writ appeal and set side the order of the
Ld. Single Judge.

Hence SLP.
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List of Dates

3.4.1998 The Petitioner was appoinied as a constable in Central Indusirial Security Force (CISF) on
3.4.1998 and joined as a trainee for one year in Chennai

15.7.2003 After basic training, ho was posted to CISF unit BOCL Dhanbad, Biher, where he served for a
perind of § years and thereafter be was transferred to CISF Unit BOP Dep-14 at NMDC,
Chhattisgarh on 15.7.2003, The petitioner worked as a constable 10 the otmost satisfaction to his
SETHONS.

12.1.2006 When the petitioner was serving as Constable, one Constable named MNikhil Arore died on
12.1.2006 and due to the suspicious death there was a commotion, and all CISF Personnel were
on strike to protest of the said death. This incident happened around 6.15 pm.

It is pertinent to mention here that, the petitioner was on “off duty™ on the sud date. and did not
participate the protest, Infact he was in hospitel due to his ill-health.

The petitioner joined the duty after trestment around 6.15 pm. The distance between the
petitioner’s work place and place of incident is around 15 kms.

17.1.2006 The respandents lodged a complaint against the petitioner and another two alleging that there was
i pre fixed parade on 13.1 2006 by the authorities, Therefore, the authorities called a evening Roll
Call on 12.1.2006 ot Unit line Kirandal at 15:00 hrs, In that Roll call parade, it was alleged that
the petitioner commitied &n indiscipline acts of arguing unnecessarily with superior and instigating
his fellow men not w attend parade to be held on 13.1.2006. Tt was further alleged that the superior
officer of the petitioner, Sub Inspector AVG Ratti advised the petitioner not 1o instigate the other
constables, but the petitioner abused by wsing filthy language in the presence of all personnel and
assaulted the Sub Inspector. It is also alleged that 5.1. AVG Raiti sustained bleeding injuries on his
mouth and nose and was admitted in hospital from 12.1.1006 to 16.1.2006.

After the investigation, the police filed a charge-shest apainst the Petitioner for the offence
punishable under sec 294, 323, 341, Riw 24 of LP.C. 1o the Jurisdictional IMFC Court.

In view of the about incident the departmental enquiry was conducted only against the petitioner
under Rule 36 of CISF Rules 2001 for having involved in unbecomimg act of insubordination by
abusing and assaulting his senior officer and exhibited highly indiscipline acts of instigating his
fellow men not to attend parade on 13-1-2006. The petitioner was charged under the following
Avrticles:
ARTICLE -1

“Gross misconduct, indiscipling act and insubordination in that No 974500090 Constable Skands
Bharadwaj of CISF Unit BIOM Dep-14 on 12.01 2006 during evening Foil call un-necessarily
argued with Wo.721240046/HC/GD Akash Rathore (CHM) for Monday parade to be held on

13.01.2006 on the issue of the death of constable Nikhil Arom and provoked other CISF personnel
a5 a result the personnel created noisy sceme in Roll Call

ARTICLE -1

Gross misconduct, indiscipling act and Insubordination in that No. 97450090 Constable Skanda
Bharadwaj of CISF unit BIOF Dep-14 on 12.01.2001 at about 18:30 hours abused and assaulted
MNo. 933220021 SUExe AVG Raiti of CISF Unit BIOP Dep. 14, along with others as a result SI'Exe
[(AVG Ratti sustained bleeding injury in his mouth and was sdmitted to project hospital of BIOP
Dep.14 on 12.001.2006 and discharged on 16.01 2006
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17.2.2006 The petitioner submitted his written reply on 17.02 2006, In hiz wnitten reply he denied aricles of
charpes framed against him.

29.5.2006 The disciplinary authority after its enguiry recorded awarded punishment of ‘Removal from the
service”. A truy copy of the order passed by Disciplinary suthomty Mo V-15014 (08),CISF/
LERNALCODY 2005-2033 dated 20,03, 2006 is annexed at Annexure P-1,

The Pettioner being aggrieved with the order of Removal from service' dated 29-5-2006,
preferred an appeal before the appellate autharity.

A.1.z2007 The Appellate Authonty rejected the appeal stating that no cogent reason fo mterfere with the
punishment awarded by- the disciplinary authority, A true copy of the order passed by autherity
No V-1T0M4EZALIY Appl.15/ 200598 -dated 3.1.2007 is annexed at Annexure P-1.

Aguinst the order of Appellate Authonty, the petitioner preferred a Revizion before the Revisional
Authority,

18.1.2010 The Revisional Authority vide order dated 17/18.1.2010 rejected Revision Petition. A true copy of
the order passed by the Office of the Deputy Inspector General No.V-1101 5Pk'Vvn/Rv-49/2008-
2129 dated Nil is annexed as Annexure P-3.

13.11.2012  Thereafter the petitioner filed a W.P, 123452012 before the Hoa'ble High Court challenging the
above order.

28.4.2013 The 1d. Single Judge of the Hon'ble High Court allowed the Writ Petition i part, modified the
penalty to withholding of two increments with cumulative effect in place of "Removal from service’
and directed to the respondents to reinstate the appellant without any back wages. A true copy of
the Onder passed in W.F. no. 123452012 dated 28.4.2013 is annexed as Annexure P-4,

452013 Being aggrieved of the same, the respondents prefermed a writ appeal no. WA, no 12345 of 2013
before the High Court, A true copy of the petition in writ appeal no. WA, 12345 of 2013 dated
4. 82013 i gnnexed 25 Annexure P-5,

17.10.2026  The Hon'ble High Court allowed the writ appeal and set aside the order of the Ld. Single Judge.
15.2.2021 Hence the SLP.
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IN THE HIGH COURT OF KARNATAKA AT BENCALURU

ON THE 17™ DAY OF NOVEMBER 2020
BEFORE
THE HON'BLE MR. JUSTICE RAVI AHUIA
AND
THE HON'BLE MR. JUSTICE ASHOK HUDA

Writ Appeal Mo, 2345 of 2013 (3-DIS)
BETWEEN:

. THE UNION OF INDMA
REPRESENTED BY ITS HOME SECRETARY,
IN THE GOVERNMENT OF INDIA, NEW DELHI

2. OFFICE OF THE SENIOR COMMANDANT / CISF
MINISTRY OF HOME AFFAIRS CISF UNIT,
NALCO DAMMANIODI, DISTRICT KORAPUT
ORISSA STATE.

3. THE DEPUTY INSPECTOR GENERAL OF CISF
EASTER ZONE, HQRS.PATNA, BIHAR
GOVERNMENT OF INDILA
{COMES UNDER MINISTRY OF HOME AFFAIRS)

4. INSPECTOR GENERAL / CISF
EAST SECTOR HEADQUATERS,
BORING ROAD, NEAR PATALIPUTRA COLONY,
PATNA 13 BIHAR

(BY TRISHA RANA, ADVOCATE)

v APPELLANTS

AND:

SEANDA BHARADWAL

SON OF LATE NM BHARADWAJ

AGED ABOUT 42 YEARS

CONSTABLE CISF UNIT,

DEP MO, 14 NMDC EIRANDLIL

(NOW REMOVED FROM SERVICE)
RESIDING AT 154 3" CROSS, IRD BLOCK,

BT MAIN KORAMANGALA
BENGALURL 560034

..« RESPONDENT
(BY DEVYANI CHANDRAN, ADVOCATE)

THIS WRIT APPEAL 15 FILED UNDER S5ECTION 4 OF THE KARNATAKA HIGH COURT ACT PRAYING
TO SET ASIDE THE ORDER PASSED IN WRIT FETITION NO 12345 OF 2012 (5-DIS) DATED 28.04.2013.

THIS WRIT APPEAL HAVING BEEN HEARD AND RESERVED FOR JUDGEMENT ON 10.10.2020,
COMING ON FOR PRONOUCEMENT THIS DAY, ASHOK HUDA J. DELIVERED THE FOLLOWING:
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JUDGEMENT

Appellants are the respondents in Writ Petition No. 12345 of 2012 and respondent in the writ petitioner. Partics
are referred to as per their rank before the leamed Single Judge.

Brief facts of the case are as under;

The petitioner was appointed as a constable in Central Industrial Security Force (CISF) on 4.4.1998. After
basic training, he was posted at CISF Unit, BOCL Dhanbad, Bihar where he served for a period of five years and
thereafter he was transferred to CISF Unit, BOP Dep-14 at NMDC, Kirandul, District Dhantewada, Chhamisgarh
State on 15.08,2003. There was a pre fixed parade on 13.01.2006 by the authorties. In this connect, authorities
had called evening Roll Call on 12.01,2006 at Unit line Kirandul at 1#:00 hrs. In that Roll Call parade, the petiboner
committed indiscipline acts of arguing unnecessarily with superiors and instigating his fellowmen not to attend
parade to be held on 13,01.2006. The superior officer of the petitioner, Sub-Inspector AYC Ratti advised the
petitioner not to instigate other constables, but the petitioner abused him by using ﬁlth:r language in the presence
of all personnel and assaulted the Sub-Inspector in the presence of all personnel, In vigw of the sudden attack by
the petitioner, Sub-Inspector AVG Ratti sustained bleeding injuries on his mouth and nose he was admitted in the
hospital from 12.01 2006 to 16.01.2006.

Afer discharge from the hospital, said Sub-Inspecior lodged a complaint against the petitioner and two others
before the jurisdictional police on 17.01 2006, After the investigation, the police filed charge-sheet against the
petitioner for the offence punishable under Sections 294, 323, 341 read with Section 24 of the IPC. Having regard
to the facts and circumstances of the case, the petiioner was dealt with under Rule 36 of CISF Rules 2001, for
having involved in unbecoming ect of insubordination by abusing and assaulting his senior officer and exhibiting
highly indiscipline acts of instigating his fellowmen not to attend the parade on 13.01.2006,

During the pendency of the criminal proceedings, department mitiated a departmental mquiry agamsi the
petitioner and issued a memormndum of articles of charpes on 03.02.2006, which are as under:

ARTICLE=-1

Gross misconduct, indiscipline act and insubordination in that No 974500000 Constable Skanda Bharadway of
CISF Unit BIOM Dep-14 on 12.012006 dunng eveming Roll ¢all un-necessarily arguwed with
No. 721240046 HC/GD Akash Rathore (CHM) for Monday parade 1o be held on 13.01.2006 on the issue of the
death of constable Nikhil Arora and provoked other CISF personnel as a result the personnel created noisy scene
in Roll Call.

ARTICLE - 11
Ciross miscondoct, mdiscipline act and Insubordmation i that No. 97450090 Constable Skanda Bharadway of
CISF unit BIOP Dep-14 on 12.01.200] at about 18:30 hours abused and assanlted No. 933220021 SIExe AVG
Ratti of CISF Unit BIOP Dep.14, along with others as a result S1Exe (AVG Ratti sustained bleeding injury in his
mouth and was admitted to project hospital of BIOP Dep. 14 on 12.01,2006 and discharged on 16.01.2006

O receipt of articles of charges, petitioner filed his reply. The respondents not being satisfied with the reply of
the petitioner, proceaded to initiate departmental proceedings. An Inguiry Officer was appointed who recorded the
evidence of petitioner and two witnesses, The Inguiry Officer submitted his report holding that the charges against
the charged member as proved. After the receipt of the report, the Disciplinary Authority passed an order of
punishment of removal from service with immediate effect, vide order dated 29.0:5.2006.

The petitioner agprieved by the order dated 29.05.2006, preferred an appeal before the Appellate Authority.
The Appellate Authority vide order dated 03.01.2007, dismizsed the appeal. Petitioner a5 against the said order,
filed a Revision Petition before the Revisional Authority on 29.10.2009. The Revisional Authority vide order dated
| 7/18.01.2010 rejected the revision petition.

Petitioner had filed a wril petition before this court in Writ Petition No. 12345 of 2007 against the order dated
29.05.2006, but had not challenged the order of the Appellate Authority and Revisional Authority, Subsequently,
the petitioner withdrew the suad wnit petitioner.
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The petitioner filed another writ petition in Writ Petition 12345 of 2012 against the order dated 29.05.2006 and
the orders passed by the Appellate Authority as well as the Revisional Authority, The leamed Smgle Judge vide
order dated 28.04.2013, allowed the writ petition in part and set aside the order of penalty dated 29.05.2006, a8 per
Annexure-A and modified the punishment to withholding two increments with cumulative effect in place of penalty
of removal from service and respondents were directed to reinstate the petitioner without backwages and held that
continuity of sérvice and consequential benefit is only for the limited purpose of refrial benefits.

The respondents, aggrieved by the order passed in Writ Petibion 12345 of 2012 dated 28.04.2013, have filed
the present writ appeal.

Heard arguments of leamed coonsels.

The respondents have alleged churges agmnst the petitioner in regard to gross misconduct, indiscipline act and
insubordination. That on 12.01.2006, during the evening Roll Call, unnecessarily petitioner argued with HC/GD
Akash Rathore (CHM) for parade to be held on 13.01.2006, on the izssue of death of constable Mikhil Arora and
provoked other CISF personnel. As a result, the personnel created o noisy scene in the Roll Call and he has also
assaulied Sub-Inspector AVG Ratti of CISF Unit, BIOP-14, on 12.01.2006 at about 18:30 hrs. and all the charges
leveled against the petitioner were proved in the departmental inguiry and was imposed a punishment of removal
from service vide final Order Mo, 2033 dated 29.05.2006. The said order of punishment was confirmed by the
Appellate Authority as well as by the Revisional Authority.

The kearned Single Judge has modified the order of removal from service (o that of withholding two incrementis
with cumulative effect only on the ground that from a perusal of the records, the past history of the petifioner from
1998 to 2006 is unblemished. But, in fact the said observation is contrary to the records. The respondents in the
statement of objections have stated regarding the past history of the petitioner. It is stated in the statement of
objections that during his short service of § years, the petitioner was awarded three punishmenis for various
omission and commission i.e., desertion from basic training for 28 days, overstaying from leave for 196 days and
loss of trefoil copy of rilway warrenl. The sad acits of the pelitioner ¢learly establishes that the petibioner has not
maintained an unblemished service record. The petitioner was dealt under Bule 36 of CISF Rules 2001, for having
involved in unbecoming act of insubordination by abusing and assaulting his senior officers and exhibiting highly
mdiscipline acts of instigating his fellowmen not to atiend the parade on 13.01.2006,

In the armed force of the Union, discipline is of paramount important and the petitioner by committing the
gbhove acts has exhibited breach of discipline which is detrimental to the good order and dizcipline of the force.
The disciplinary authority, after examining the report of the inquiry officer, has rightly come to the conclusion that
the charges levelled against the petitioner are grave in nature and order for removal from service. The Appellate
Authority as well as Revisional Authority have affirmed the order of punishment.

The guestion is, whether the learned Single Judge was justified m interfering with the punishment imposed by
the Disciplinary Authorily. We would like to place reliance on the decision of the Constitution Bench of Hon'ble
Court in the case of STATE OF ORISSA VS, BIDYABHUISHAN MOHAPATRA (AIR 1963 5C 779)

wherein it 12 held ns under;

“ooooe Bur the Court, in o caxe in which an order of dismissal of a publfic servant iy impugned, is
al concerned to decide whether the semtence imposed, provided it is justified by the rules, L
appropriate having regard 1o the gravity of the misdemeanor extablivhed. The reasony which induce
the punishing authority, if there hay been an enguiry consistent with the prescribed riles, are nof
Justiciable; mor i the penalty open fo review by the Court. If the order of dismissal may be
supported on any finding av to subsianiial misdemeanowr for which the punistment can lowfully
be impased, it is mot for the Couri to consider whether that ground alone would have weighed with
the muharity in dismissing the public servani. The Court has not jfurisdiction if the findings of the
enguiry Officer or the Trilunal prima facie make out g caze of misdemeanour, to divect the authority
for recomsicler that order becemse in respect of some of the fndings but nor oll, it appears that there
har been violation of the rules of natural fustice.”

It may be open for the Appellate Authorily o interfiere with it, bul not 1o the High Court or Admmistrative
Tribunal for the reason that the jurisdiction of the Tribunal is similar (o the powers of the High Court under Article
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216 of the Constitubon of Indin. The power under Article 226 1s one of judicial review. It is not an appeal for
degision, but a review of the manner in which decision was made. The learned Single Judge in the impugned order,
at paragraph 6 and 7, has held as under:

| “d. Keaping in view the law declaved by the Apex Court in the fucleement supra, it is nécessary fo
EXaming fhe fact sitpation in iy cose. The discipiinary. authorily and e engquiry afficer by
Sfallowing the procedure and by providing o falr opportunity to the peritioner, condiccted the enguiry
and passed the impupned order of penaliy. It fs not shown fo me what is the error or illegality
commiimed by the respondents i the matter of decivion making process, fn the abvence of any such
ervor or Wlegality, this Court cammet sit ay an Appellate Court and reassess the evidence on record,
Therefore, I find no fustifiahle ground to interfere with the enguivy repart stating that the charges
aEaingl the petifioner as proved

7. However, it is necexsary fo examine the proportionality of penadne In the fistant case it I seen

frowm the record that the past history of the petitioner from 998 to 2006 ix unblemivhed, Further, i
ix seen that on account of death of Constable by name Nikhil Arora, the petitioner and others
protested. Though rearly 50 Constables were invalved in the protesi, the crimingl cave wax filed
only against four persons including the petittoner herein and the same ended in acquitial. Bul the
dmwﬁm proceedimgs are initiated only against the petitioner. Having repard to the length af
service rendered by the petitioner, the age of the petitioner and the gravity of the mixconduct, { am
o the considered opimion that remaval from service is an the higher side,”

We find that the reasoning is wholly unsupportive. Punishment cannot be modified to “shorten the Iitigation
and alleviate the misery of the petitioner.™ The reasons are neither relevant nor germane to modify the punishment.
In view of the gravity of misconduct, the petitioner having been found guilty of misconduct of indiscipline and
insubordination and sssaulting seniors, the leamned Single Judge, withouwt considering the gmvity of misconduet,
that during his short serice of 8 years, the petitioner was awarded three punishments for various omission and
commission i.¢., desertion from basic troining for 28 days, overstaying from leave of 196 days and loss of trefoil
copy of milway warrant, moulded the relief and passed the impugned order. We are of considered opinion that
interference by the leamed Single Judge with impesition of punishment, was wholly unwarnanted.

The learned counsel for the respondents further submits that the petitioner has been acquitted in the course of
criminal trial. Mere acquitial in the ¢riminal trial eannot operate jpse facio as a ground for vitiating the finding of
misconduct which has been arrived at during the course of disciplinary procecdings. It is no doubt true that the
charge in the criminal trial arose from the petitioner abusing AVG Ratti with unparliamentary words and assaulted
AV Ratti with hands and fists which has resulted in lodging & criminal case, But the charge of misconduet is on
the ground of abusing, assaulting and failure to comply the instructions given by his senior. Consequently, acquittal
in the ciminal ¢ase was not a ground for setting aside the penalty which was imposed in the course of disciplinary
enguiry. Hence, having regard to the parameters that govern the exercise of judicial review in ﬂjmptmm- matters,
we are of the view that the judgement of the leamed Single Judge is unsustainable. The said view is supported by
the judgement of the Hon'ble Apex Court passed in Civil Appeal Na 6163 of 2010 in the case of Union of India
anel Qthers ve. Sitaram Mishra dated 11.07.2019.

In view of the aforesaid discussion, we are inclined to interfere with the impugned order. Hence, we proceed
to puss the following:

Chrder
The writ appeal is allowed.

The order of learned Single Judge dated 28,04.2013 passed in Writ Petition No. 12345 of 2012 is set aside. The
writ petition is dismissed,

Sd'-
Tudge
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IN THE SUPREME COURT OF INDIA
CIVIL APPEALLATE JURISDICTION
(ORDER XXI, RULE 3(1)}(A})
(UNDER ARTICLE 136 OF THE CONSTITUTION OF INDIA)
SPECIAL LEAVE PETITION NO 12345 OF 2021

In the matter of:

SKANDAS. BHARADWAJ

SON OF LATE NM BHARADWAJ
|54 3RD CROSS, 3RD BLOCK,
BTH MAIN KORAMANGALA

BEMGALLURL 560034
Versus

I. THE UNION OF INDITA,

REFRESENTED BY ITS HOME

SECRETARY,
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In the High Court In this Court
Respondent Petitionier

Petitioner No.1 Respondent MNo.1

IN THE GOVERNMENT OF INDIA,

NEW DELHI

2. OFFICE OF THE SENIOR
COMMANDANTICISF,

MINISTRY OF HOME AFFAIRS,

CISF UNIT,

NALCO DAMMANIODI DIST,
KORAPUT, ORISSA STATE

3. DEPUTY INSPECTOR,
GENERAL OF CISF,
EASTER ZONE, HORS,
PATNA, BIHAR

4. INSPECTOR GENERAL/
CISF, EAST SECTOR HOQ),
BORING ROAD, NEW
PATALIPUTRA COLONY,
PATNA 13 BIHAR
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THE HON'BLE CHIEF JUSTICE OF INDIA AND HIS COMPANION JUSTICE OF THE HON'BLE
SUPREME COURT OF INDIA

THE HUMBLE PETITION OF THE PETITIOENRS ABOVE-NAMED
Y SH z

1. That the petitioner above named most respectfully submit the present petition seeking Special Leave to
Appeal filed against the impugned final judgement and order dated 17.11.2020 passed by the Hon'ble
High Court of Karnataka at Bengaluru in Writ Appeal No. 12345 of 2013, wherein the High Court allowed
the writ appeal.

3.  OQUESTIONS OF LAW
The following questions of law will arise from the facts of this case.
2.1  Whether the enquiry officer followed all the procedure of natural justice during the proceedings?

22  Whether the punishment imposed is disproportionate to the alleged offence? Does it not shocks the
conscience of this Hon'ble Court?

3. DECLARATION [N TERMS OF RULE 3(2);

That the Petitioners state that no other petition seeking leave to appeal has been filed by the petitioner
against the impugned final judgement and order dated 17.11.2020 passed by the Hon'ble High Court of
Kamataka at Bengaluru in Writ Appeal No 12345 of 2013,

4  DECLARATION IN TERMS OF RULE :

That Annexure P-1 to P-5 produced along with the special leave petition are true copies of the pleadings
and documents, which form part of the records of the case of the Court below and against whose order,
leave to appeal is sought for this petition.

5. GROUNDS

A. Itis submitted thas the Division bench of Karnataka high Court ought to have considered that even though
the Ld single Judge did not interfere with enguiry report, moulded the relief and ordered reinstatement
without any back wages. The High court has arrived at this conclusion based on the facts of the case, that
though criminal ¢ase was initiated against three persons and more than 50 personnel were present at the
strike, it was only against the petitioner, the departmental enquiry was initiated and punished with removal
of service.

B. It is submitted that the entire case of the respondents are concocted and false. It is submitied that the
punishment imposed is disproportionate to the alleged offence.

C. It is submitted that the removal from service is against the principles of natural justice, unfair biased
diseriminatory malafide on the part of the respondents superior officers. It is submitted that out of 63
personnel present in the roll call statement of only § personnel who were favorites of the enguiry officer
were recorded. The offence has not been proved conclusively and the petitioner was never involved in any
ill creating & subordinate or creating unlewfll sctions.
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D. It s submiticd that the officer who conducted the enquiry did not follow the rules and regulation on the

subject. Ample opportunily was nol given to the petitioner to defend the case. On 12.01 2006 the petitioner
was never present in the Roll call, The authority has not been able to prove the allegations by way of any

independent documentary evidence.

E. Itissubmitted that the Ld single was justified in modifying the punishmeant, since punishment imposed is
VEry severe in nature and amounts to disproportionate and against the principles of natural justice.

F. It is submitted that the petitioner had maintained an unblemished service record and hails from a poor
family. The learned Single Judge after congidering all these facts had rightly modified the order of penalty
to withholding of two increments with cumulative effect and with a direction to reinstate the petitioner
without back wages and continuity of service and consequential benefits 18 only of the mited purpose of
reirial benefits.

G. It is submitied that high Court has relied on certain instances to hold that petitioner had adverse remarks

in the Service book. It is submitted that the punishments awarded against the petitioner for over stay and
other cenership cannot be relied to hold that petitioner has not maintained an unblemished record.

H. Itissubmitted that the petittoner has been acquatted after a full fledged criminal traal. It is not that petitioner
is relving on the acquittal in the departmental enquiry proceedings. The High Court ought to have
considered that, petitioner having underwent the agony of full fledged trial, the petitioner's case ought to
have been considered with sympathoy,

6. GROUNDS FOR INTERIM RELIEF:
Mot for the present

7. MAIN FRAYER

In the circumstances, it is, therefore, most respectfully praved that this Hon"ble Court may be graciously
pleased to:-

A. Grant Special Leave to appeal against the impugned final judgement and order dated 17.11.2020 passed
by the Hon'ble High Court of Karnataka at Bengalurn in Wit Appeal 12345 of 2013,

B. Pass such further and other order(s) as this Hon'ble Court may deem fit and proper in the facts and
circumatances of the case.

8  ERAYER FOR INTERIM RELIEF
NOT FOR THE PRESENT

AND FOR THIS ACT OF KINDNESS THE PETITIOENR SHALL AS IN DUTY BOUND EVERY

PRAY
Filed On: 1522021 Filed by
(Archana Kumar)
Advocate for Petitioner
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (C) No. 12345 of 2021

Skanda S. Bharadwaj ... Petitioner
Wersus
The Lmion of India & Ors. .- .. Respondents
CERTIFICATE

Certified that the Special Leave Petition is confined only to the pleadings before the
Court whose order 5 challenged and the other documents relied upen in those
proceedings. No additional facts, documenis or grounds have been taken herein or
relied upon in the Special Leave Petition. Tt is further certified that the copies of the
documents/annexure ettached to the Special Leave Petition are necessary (o snswer
the question of law rased in the petition or make out grounds urged in the Special
Leave Petition for consideration of this Honorable Court. The certificate is given on

the basis of the instruction given by the petitioner whose affidavit is filed in support
of the Special Leave Petition.
FILED ON
(Archans Kumar)
Advocale for Petitioner
NEW DELHI
DATED 15.02.2021
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (C) No. 12345 of 2021

Skanda S. Bharadwaj v Pretitiomer
Viersus
The Union of India & Ors. -w. Respondents
AFFIDAVIT

| Skanda 5. Bharadwaj, /0, Late NM Bharadwaj, Residing at 154 3" Cross, 3"

Block, 8" Main Koromangala, Bengaluru 560034, do hereby solemnly affirm and

sincerely state as follows:

|. That I am the petitioner in the above SLP and in that capacity fully conversant
with the case and thus T am component to swear this affidavit

2. I submit that [ read and understood the comients of the SLP, Lisi of Dates,
Synopsis and other IA.5 has been drafted under my nstructions. | state that | have
gone through the contents of the same and which | have found true and cormect 1o
my knowledge and beliet.

3. That I further state that the annexures filed along with the accompanying SLF are
true copics of their respective origmals.

4. That I further declare that no part of the same are false or nothing material has
been concealed therefrom,

Depondent

Verified at Bengalura on this day 12 February 2021 that the contents of the
above affidavit are true and cotrect to the best of my knowledge and belief. No
part of it is false and nothing material has been concealed therefrom.

Depoment
NOTARY
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ANNEXURE P/l

OFFICE OF THE COMMANDANT
CENTRAL INDUSTRIAL SECURITY FORCE
(MINISTRY OF HOME AFFAIRS)
CISF Unit MALCO, Damanjodi
Drist., Korapur, {(Orissa)

No. V-1501 408y CISF LERNALCO{D Y 2005-2033

Dated: 29 May 2006
EINAL ORDER

No. 974500090 Constable Skanda Bharadwaj of CISF Unit BIDM Dep. 14 was Issued charge memorandum U/R. 36
of CISF Rules 2001 vide memorandum Neo.V.15014{08)CISF /LERNALCO{DYV2Z005/7H0 dated 03.02.2006 for

the following charge:-

ARTICLE =L
“(iross misconduct, indiscipline act and insubordination in that No 9745000090 Constable Skanda Bharadwag of
CISF Unit BIOM Dep-14 on 12.01.2006 during ecvening Roll call un-necessarily argued with
No.721240046/HC/GD Akash Rathore (CHM) for Monday parade to be hald on 13.01.2006 on the issue of the
death of constable Nikhil Arora and provoked other CISF personnel 25 a result the personnel created noisy scene
m Roll Call.

ARTICLE - 11
| Gross misconduct, indiscipline act and Insubardination in that No, 97450090 Constable Skands Bharadwaj of
CISF unit BIOP Dep-14 on 12,01.2001 at about 18:30 bours abused and assaulted No. 933220021 SIExe AVG

Ratti of CISF Unit BIOP Dep. 14, along with others as a result 81/Exe (AVG Ratti sustained bleeding imjury i his
mouth and was admitied to project hospital of BIOFP Dep. 14 on 12.01.2006 and dischorged on 16.01.2006"

The charged member acknowledge the above said memorandum on 002 2006 and submitied his written reply on
17.02.2006. In his written reply he denied articles of charge framed agamst him. Hence, departmental enquiry was
ordered under sub rubs (5){a) of Rule 36 of CISF Rules 2001 and Sn. P. Narasimba Inspector/Exe of CISF Unit
BIOP Dep-5 was appointed as Enquiry officer and Shri Sanjiv Kant SI/Exe of CISF Unit BIOP Dep.14 as
presenting officer vide order No. V. 101 406/LERNALCO{DVDE/E950 dated 21.02.2006. The Enquiry officer
conducted the department enquiry as per the laid down procedure under CISF Rules. The charged member was
afforded ample opportunity to defend his case himself or by getting appoinied any member of the force as his
| defence assistant. The statement of the prosecution witnesses were recorded in the presence of the charged official.
The charge member was also given opportunity to cross examine the PWs and he availed the same. After careful
consideration of all the materinls available in case file, the enquiry officer established the articles of charpes framed

against the charged member as proved.

A copy of enquiry report was supplicd to the charged member vide officer memorandum Mo, (1628) dated
25.04.2006 asking him to submit is representation, if any, against the enquiry report within 15 davs from the date
of receipt or; the said memorandum, The charged official received the said memorandum on 30.04. 2006 and
submitted his representation on 2.03.2006. In his written reply 1o the enquiry report, the charged -official: has
denied all the charged framed against him. He has staled that the special report prepared by InspeciorBxe P Oka
i3 bazeless and fabricated. The charged official stated that since AVG Raiti was admitied in Hospital on 12.01.2006
in serious condition how could be give statement to Inspector’Exe P, Oka. He further has stated that SI'EXE AVG
Ratti has given his statement by charging his version agaim and again. He has also stated that no statement has been
taken from S1/Exe B.5. Nath who was the Roll Call officer. He has further stated that the GD entry SL.N0551 at

Part-11'Q 1 2X-XXIV!I 20


https://applink.adda247.com/d/XhqWf9lSap
https://applink.adda247.com/d/XhqWf9lSap

Adda247

1832 on 12.01.2006 was not rcally made by ASl/Exe. P. Naveen rather the same was made by other personnel
where on ASL/Exe. F. Naveen had only put his sipnature. The charged official has also raised a point regarding
misquoting of timing of giving information of incident by CHM Akash Rathore 1o ASI'Exe P Naveen, The charped
official has reflected the strength of Roll call register which iz not tallied with the Roll Call GD No.(554) dated
12.01.2006. He has also dented Article of charge-1l by stating that there was no mishehaviour any scufile with
al/Bxe AVG Ratti on 12012006 after Roll Call. He has sinted thot P.O. 8h. K. Bopanna has proceedoed the
proceedings under the pressure of Assistant Commandant.

| have meticulously gone through the entire matenals held on record, representation of charged member and repornt
of the enquiry officer. | fmd that HC/GD Akesh Rathore, CHM (PW.1) has stated m his staternent thai on
12.01.2006 he had taken roll call and ~ informed about the regimental duty for next day i.e. 13.01.2006 in which
porade was fived. After listening thiz information Constable M. Vishwanathan, Constable T. Karol, Constable
Skanda Bharadwaj (the chargad officer), constable 8. Ramachandrun, and HC/GD Aniruddha Sen present in the
roll call had made arguments with CHM and instigated all the personne] present in the rall call not to attend parade
on 13.01.2006 on the ground that constable Nikhil expired on 11.01.2006. As a result all the personne] present in
the moll call created notsy scenes. HC/GD Akash Rathore (PW.1) has also staled that even afier dispersal of roll
call by 81 Exc AVG Raiti the roll call personnel were standing here and there in which Constable T. Karol,
Comstable Skanda Bharadwaj and Consteble 5. Remachandran were present. They were mishehaving with CHM
Akash Rathore (PW4) advised HC/GD Akash Rathore to leave the place. At the time constable M. Vishwanathan
instigated jawans by saying “MARO MARO". On this constable T. Karol had caughi hold the neck of S1'Exe AVG
Ratti and Constable Skanda Bharadwaj the charged official gave a blow by his st on the face of S1/'Exe AVG Raiti
{(P'W4) as a result, S1'Exe AVG Ratti (FW4) fell down and sustained bleeding injury in his mouth and hence SIExe
AV(G Ratti was taken to the Kirmndul hospital where he was admitted and remained there il till 16.01.2006.
ASIExe P. Naveen (PW.2) has stated in his statement that on 12,00 2006 he was detailed as shift 1'C on 2nd shift
at CISF Unit BIOP Dep-14 check post/Control Room. He had got the information from CHM Rajpal Singh (PW1)
and SI'Exe AVG Ratti (PW4) over telephone that constable M. Vishwanathan, Constable T. Karol, Constable
Skanda Bharadwa) the chernged official and Constable 5. Ramachandran without any reason had mstigated all the
CISF personnel present in the roll call not to attend morming parade on 13.01.2006 on the occasion of the death of
constable MNikhil Arera of CISF Unit of BIOP Dept-14. They have also mude a guarrel with CHM Akash Rathore
(PW 1) and also assaulted and abused SI'Exe AVG Ratti (PW4) As a result SIExe AVG Ratti was admitted m
Kirandul Hospital on 12.01.2006. ASI/Exe P Naveen on getting this information had made a GID entry at S1. No
(551) dated 12.01.2006 at 1832 hrs. (PW2 Exb.1). Inspector/Exe P. Oka has given his statement that the D.E. that
on 12,01, 2006 he had got the information from Assistant Commandant BIOP Dep-14 that there was a case of
assaulting and misbehaving with SEExe AVG Ratti by some CISF personnel in evening roll call at CISF Unit BIOP
Dep-14. On receipt of this report he along with Assistant Commandant BIOP Dep-14 rushed to the spot at about
2100 hrs and enguired about the ncident from CHM and available members of the Force and also from SLExe
AVG Rarti (PW4) who was in Kirandul Hospital as an indoor paticnt. Insp/Exe F. Oka (PW3) &s also stuted that he
came to know from CHM and available members of the Force that there was an act of misbehaviour with CHM
Akash Rathore (PW1) by constable T, Karol; Constable Skands Bharadwaj, the churpe official, Constable M.
Vishwanathan and Constable 5. Ramachandsan on the issue of not to attend morning parade on 13.01.2006 on the
ground of death of Constable Nikhil Arera. He (PW3) has also stated that there had also gone to the extent of
beating and assaulting SUExe AVO Raiti (PW4) after roll call in front of Quaner Guard. As a result SVExe, AVG
Ratti was admitied in hospital. Inspector/Exe P Oka (FW3) has also prepared and sent a special report on these
incidenis which he has exhibited during SE as PW3/Exb 2. SI/Exe AVG Ratti (PW4 in his stalement has stated that
on 12002006 he was performing duties as company [/C-1I. During evening roll call HC/GD Akash Rathore
{CHM) PW1 was briefing the jawans. At the time he (PW4) had listen noise (Hulla guila) Constable M.
Vishwanathan, Constable T. Karol, Skanda Bharsdwsj the charged official and Constable 5. Ramachandran were
shouting and made a quarre] with HC/GD Akash Rathore CHM (PW 1) and also with SUExe RS, Nath on the issue
of attending morning parade on 13,01, 2006. On listenmg this, SL/Exe AVG Ratti (PW4) dispersed the roll call and
went to this room. He (PW4) has Rorther stated that from his room he was observing that all the above personnel
were demanding for canceflation of parade and abused assiztant Commandant and Inspector with filthy langunpe.
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They were also instigating the personnel who attended in roll call not to attend parade on 13.01.2006 on the issuc
of death of Constable Nikhil Arors. PW4 told CHM to inform them that if parade is cancelled the same would be
informed to all. Inspire of dispersal of roll call by SI/Exe AVE Ratti, Const, T. Karol, Const. Skands Bharadwaj,
Const. M. Vishwanathan, and Const. 5. Ramachandran had not left the place and continued to argue with CHM.
In order to avoid any future consequences, he advised CHM Akash Rathore (PW1) to leave the place. On this
Comst, T. Karol ssid that “usi sale ko mare™ and along with Congt. M. Vishwanathan, Const. Skanda Bharadwaj
charged official and Cons. 8. Ramachandran were scolding him in unparliamentarily language and assanlted hin
Constable Skanda Bharadwaj had given a blow by his first on his (PW4) face as a resull he sustained bleeding
injury in his mouth. He tried to escape from this situation by running away towards quarter guard. Due to injury
blood was oozing out from his face. HOAGD M. Ali had taken him to NMDC Hospital, Kirandul by scooter where
he was admitied and taken treatment Gl 16.01.2006.

I have also carefilly gone through the defence side of the proceeding and find that Cons. Siddhanth Shetty (DW1)
has stated that on 12.01.2006 at 1800 hrs. HC/GD Akash Singh informed about the Monday parade on 13.01.2006
In evening roll call, One of the Jawans present in roll call asked about the death of Const. Nikhil Arora and 5i.Exe
R.S. Nath replied that be had such information. Then SI'Exe AVG Ratti came and dispersed to roll eall. He (DW1)
further stated that while ke was going back to his quarter he met const. Skanda Bharadwaj in front of Dev Kumar
who was coming from opposite side with a civilian at nearby Siv Mandir Const. Puru Parekh (DWZ2) has stated in
his statement that on 12.01.2006 at 1800 hrs HC/GD Akash Rathore had informed abowt the programme of next
day and given report to SI'Exe B.5. Nath, SI'Bxe. R.S. Nath then dispersed the roll call. Thereafter he (DW2) left
for his quarter on his way to meet Constable Skanda Bharadwaj near Dev Kumar who was coming from opposite
side with a civilians. He has also stated that on hig way baek from Unit line 10 his quarter on 12.01.2006 after roll
call he had not met enybody else except Const. Skanda Bharadwaj. He has also stated that he had not met Const.
Siddhanth Sheity on his way back to quarter. Constable Skanda Bharadwaj, the charged official has stated in his
defence statement that he was on weekly off on 12.01.2006 at Heroli magazine and due to his illness he had been
to Hospital, Aficr taking treatment from the hospital be went to his quarier at about 11:30 hrs. As there was no
vehicle towards Heroli magneine ot the that time. At about 18:30 hrs. he left his quarter for Heroli Magazine and
boarded the vehicle for Heroli Magazine from wnit line at about 19:45 hre. He was also made a GD entry to this
effect at SL.N0.(221) dated 12.01,2006 &t Heroli magazine. He has also stated on 12.01.2006 he neither attended
roll call nor gone to unit line, The charged official Const. Skanda Bharadwaj in his reply to written brief at P.O.
has stuted that nuing P.E. Insp/Exe P.Oka had no recorded the statement of R.5. Nath and other Jawans present in
roll call. He has stated that he has not been given natural justice during the DLE.

From the sbove statement deposed by PWs and DWs it is established that No. 974500090 Const. Skanda
Bharadwaj of CISF Unit BIOP Dep-14, the charged official was on weekly off on 12.01.2006 at Heroli Magazine
which has been confirmed from defence exhibits (D-Exb.04). In the pretext of taking treatment from Hospital he
left Heroli Magazine on 12.01.2006 at about 06:12 hrs which has been established from the defence exhibits (D-
Exhb.1). He has taken treatment from the Hospital as per the prescription (D-EB.2). But it i not established from

| the prescription that at what time he had been to Hospital and taken treatment. It s crystal clear from his defence
staternent that there at Unit Line he remained till 19:45 hrs. On 12.01.2006 at 18:00 hrs, the charged official had
attended the roll . call which has been established from the statement of all PWs. On listening about the Monday
parade em 13.01.2006 he himself got annoyed and argued vnnecessarily with CHM HC/GD Akash Rathore and
also Instignted all the member present in roll call not 1o attend the Monday parade on the ground.” That Constable
Nikhil Arora had expired on 11.01.2006. This fact has been corroborated with the statement of Insp/Exe P. Oka
(PW3) ASI/Exe. P Neveen (PW2) and SI,Exe AVG Ratti (FW4). The incident of misbehaving with CHM by
constable Skanda Bharsdwaj the charpged official has further been established from the GD eniry Moo 351 dated
12.01.2006 (PE.2/Exb.1) and from the special report prepared by Inspector / Exe P. Oka which has been exhibited
during D.E. as (FW.3/Exb.2).
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ANNEXURE P/2

OFFICE OF THE COMMANDANT

CENTRAL INDUSTRIAL SECLURITY FORCE

(MINISTRY OF HOME AFFAIRS)
Easter Zong HQrs
Patna — 800013

No. V-11014/EZ/Ad 1 Appl. 1 5,2005/98

Dated 03.01.2007

EINAL ORDER

No. 97450090 Ex-Constable Skanda Bharadwaj formerly of CISF Unit BIDM Dep. 14 was dealt -under rule 36 of
CISF Rules 2001 by Commandant CISF . LJnit NALCO Damanjodi being the disciplinary authority vide
memorandum No.TED dated 03.02.2006 on the following charpes. On finalization of the proceedings penalty of
Remowval from Service was imposed wide final order No.2033 dated 20.05.2006. Agprieved with the said
punishment the individual preferred an appeal to the imdessigned for consideration. The appeal is in time.

ARTICLE -1
“Ciross misconduct, indiscipline act and insubordination in that No. 974500090 Constable Skanda Bharadway of
CISF Unmt BIOM Dep-14 on 12.01.2006 during evening Roll call un-necessarily argued with
No. 721240 HCGD Akash Bathore (CHM) for Monday parade to be held on 13.01.2006 on the issue of the
death of constable Nikhil Arora and provoked other CISF personnel as a result the personnel created noisy scene
in Roll Call,

ARTICLE 11
Gross misconduct, indiscipline act and Insubordination in that No. 97450090 Constable Skanda Bharadwaj of
CISF unit BIOP Dep-14 on 12.01.2001 at about 18:30 hours abused and assaulted No. 933220021 SLExe AVG

Ratti of CISF Unit BIOP Dep. 14, along with others as a result SUExe (AV(: Ratti sustained bleeding infury in his
mouth and was admitted ta project hospital of BIOP Dep. 14 on 12,01.2006 and discharged an 16.01.2006”

The sppellant acknowledged the charge memao on 10.02.2006 and submitted his reply on 17.02.2006 since his
reply to the charge memo was found unsatisfactory. Insp/Exe P. Narasimba was appointed as EO to conduct the
departmental enguiry and 531'Exe Sanjiv Kant was appointed as PO, The EOQ conducted the enquiry as per rules
and submitted the findings wherein he proved both the charges. Agreeing with the findings of the ED the
dizciplinary authority supplied a copy of the enquiry report o the appellant and the appellant had represented
against it Thereafter the disciplinary muthority considering the evidences on record. Seriousness of the charges as
well as the defense plea of the appellant awarded the aforesaid penalty.

The appellant in his appeal has mainly contended that the removal from service is against the principles of natural
justice. Unfair biased discriminatory malafide on the part of the superior officers. The superior officer had a
commungl feeling towards the persons heiling from south India. Out of 63 personnel present in the roll call
statement of only 5 personnel which were the favorites of the enguiry officer were recorded. The offence has not
been proved conclusively and he was never involved in {ll creating a subordinate or ereating unlawful actions, The
main two witnesses are defauliers another DE is still pending agninst SI'Exe AVG Ratti HC/GD Akash Rathore
having grudge against him. On earlier occasions during the inspection he raised point to provide vehicle for the
school going chikdren therefore Shri Sandoep Mittal AC fixed him after departure of the inspecting officer. During
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preliminary enguiry the Quarter Ciuard sentry and Guard Commander gave statement in his favour where as during
regular enguiry their statements were not recorded. The witnesses were awarded pay fine for not co-pperating in
the ill decision proceeding. The staterment of DWs were ignored. [eading question has been asked to fix him. The
officer who conducted the enquiry did not follow the mules and regulation on the subject. Oppartunity was not
given to defend the case. The complete enquiry was one sided. There was manipulation of the document. On
12.01.2006 there are 42 constable were present but in the G it was figured as 43. He was never present in the
Roll call but to fix him the attendance of constables was increased, The. authority has nol been able to prove the
allegations by way of any independent documentary evidence. The Doctor of NMDC hospital at Kirandul has
issucd the certificate as per wishes of the Astt. Commandant and based on such certificats he was implicated i the
charge. The victim should have been referred to the nearby Govt. Hospital for faimess, GD No. 551 dated
12.01.2006 was made by SLI'Fire VS Muralidhar while the signature of ASLExe P. Naveen with was on duty on
that day was taken for the purpose. The entire enquiry has been managed with pm:mm‘ived and predetermined
idea to remove his from service. The punishment imposed on him is very sever in nature. Amounts to
disproportionate and against the principles of natural justice, Finally the appellant had stated that he had maintained
and unblemished service record and hails from a poor family therefore requested the appellate suthority 1o call for
the case records and to consider his case sympathetically.

On examination of the case files it runspires that on 12.01 2006 HC/GD Akash Rathore (CHM) of the unit was
taking evening roll call and was informing about the next day’s programme, The appellant who was in fact by that
time was performing duty at Hiroli Magazine and came to the unit lines on his weekly off for taking treatment
from the hospital was present in the roll call. On hearing the normal programme for 13.01.2006 he immediately

with the said Head Constoble aboul Monday parade and provoked others not to attend the parade on
13.00.2006 as a result the personnel present in the roll call created noisy scene in roll call. Seemng the sHuation,
SI/Exe AVG Ratti who was present in the roll call came before the roll call dispersed it and tried to pacify the
perscnnel. Noticing the acts of SUVExe AVO Ratti the appellant abused the Sl in filthy language and there after
assaulted him along with others as a result the said S1 fell down and sustained bleeding injury in his mouth and
ndmitted in project hespital immediately. The SI was remained in the hosprtal and treatment taken as an indoor
patient and discharged on 16.01,2006. The medical eertificate issued by the concerned Doctor clearly depicts about
the injury. Besides, on receipt of information about the meident Insp/Exe P. Oka (W3 ) and the Asst. Commandant
of the unit arrived at the spot enquired and prepared a detailed report over the incident. SUExe AV Ratti in has
statement has clearly stated that the appellant had given a blow by his {Appellant) fist his face as a result he
sustained bleeding had ijury in his mouth. The statement of PW 1, PW2, PW3, and PW4 are corroberated to each
other and the available evidences are enough to arrive at the conclusion that on 12.01.2006 during evening roll call
the appellant had acted in a an only manner provoked other CISF personnel not to attend in the parade on
13.01.2006 and thereafter assaulted SI'Exe AVG Ratti who is senior in rank to the appellant. The averments of the
appellant in his appeal are indicators. The departmental enguiry has been conducted as per rules and reasonable
opporiunily was given Lo the sppellant (o defend his case during the cousse of enquiry. The main contention of the
appellant that on the day of incident he was not present in the roll call but according to the statement of HC/GD
Akash Rathore {FW1) the appellant was present in the roll call and was standing in the middle of the front line.
The statement of PW-1 in this regard 18 specific and clear. The two DWs produced by the appellant have giave
baseless statermnent 1o protect the appellant as because other evidence about presence of the appellant in the rll call
are very clear. As regands variation in strength i.e. 43 in the place of 42 present m the roll call. this claim in oo way
dilute the main cherge. Besides, the appellant has incorporated frelevant matters in his appeal which are in no way
related to the present charpe framed apainst the appellant. He has made some allegations on other matters against
the unit personnel in his appeal which are seems to bean after thought and to escape from the present charge. As
regards managed medical certificate, the hospital edministration is not under the control of CISF, hence under the
direction of the AC concermed the medical certificate was issued 10 SIExe AVG Ratti is not convincing. Further
the appellant had not maintained an unblemished service record as he claimed in the - appeal. He Was awarded 3
punishments on sarlier occasion on different counts.
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After careful examination of the case records, 1 am of the view that all reasonable opportunitics were given to the
petitioner and there is no denial of natural justice. The punishment awarded by the disciplinary authority the proven
charge, commensurate with the gravity of charge. Therefore, 1 find no cogent reason to interfere with the
punishment awanded by the disciplinary authority, Accordingly, the appeal petition submitted by No. 97450090
Ex.Cost Skands Bharadwaj is considered and Rejected being devoid of merit.

This order shall be served in duplicate through registered post/ADD to the last known address of the appeliant which
shall be acknowledged by him in duplicate copy and returned to his office for record.

Ta,

No, 974500090 Const in duplicate through Commandant, CISF Unit NALCO Skanda

cd’-

Dy Inspector General Ex

Bharadwaj, CISF Damanjodi for service under acknowledgement.

|. The commandant CISF unit
MNALCO

2. Personal file

1. Case file

4. Master file

The case file *A' page 0] to 63
Case file *B" page 01 1047
vide your Itr, No. (28907 dated
29.07.2006 are returned
herewith receipt of which may
please acknowledge.

SS.1PF page 03 1 171,
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ANNEXURE P/}

OFFICE OF THE DEPUTY INSPECTOR GENERAL CENTRAL INDUSTRIAL SECURITY FORCE
(MINISTRY OF HOME AFFAIRS)

No V-1100] 5PENVYNRV-492005-2 129

Eastern Zone 11 O
Pamma-#00013

RDER

This is revision petition dated 29.10.2009 of No. 247500090 Ex. Constable Skanda Bharadwa) Formerly of CISF
Umit BIOP Dept. 14, He was dealt with under rule 36 of CISF Rule 2001 (Amended rule 2003) for the following

allegations:

ARTICLE =1
“Ciross misconduct, indiscipline act and insubordination in that No. 974500090 Constable Skanda Bharadws) of
CISF Unit BIOM Dep-14 on 120012006 durng ecvening Roll call un-necessanly urguui with
No. 721240046/ HC/GD Akash Rathore (CHM) for Monday parade to be held on 13.01.2006 on the issue of the

death of constable Nikhil Arora and provioked other CISF personne] as a result the personne] created noisy scenc in
Roll Call.

ARTICLE — 11

Giross misconduwct, indiscipline act and Insubordination in that No. 97450090 Constable Skanda Bharadwaj of CISF
unit BIOP Dep-14 on 12.01.2001 at sbout 18:30 hours abused and assaulted No. 933220021 SIVExe AVG Ratti of
CISF Unit BIOP Dep.14, along with others as a result SI/Exe (AVG Ratti sustained biceding injury in his mouth
and was admitted to project hospital of BIOP Dep. 14 on 12.01 2006 and discharged on 16.01. 2006

All the above charges levelled against the petiioner were conclusively proved during the departmental | enguiry
and the Disciplinary Authority imposed punishment of “Removal from Service” vide final order No. (2033) dated
29,05.2006, being aggrieved with the order of the Disciplinary Authority, the petitioner has submitted appeal
petition to the DIG. CISF EZ HOrs, Paina, which as rejected being devoid of menit vide order dated 03.01.2007.
Now, the petitioner has prefirned a revision petition dated 29.10.2009 to Ingpector General CISF ES HQrs, Patna.

The version of the petitioner that he did not attend roll call, this version is totally wrong and misleading. The first
on the record that the petitioner hnd antended roll cell and created nuisance and also assaulted SL/Exe AVG Ratti,
the charges well established. His another version that he was not allowed to take the assistances of a defence
counsel or a friend of his choice and to examine the listed documents is not tenable at this stage. He denied taking
defence assistance. The departmental enguiry hos been conducted fairly and as per mule & procedure giving him
all reasonable opportunity to defend his case. His another piea that the statement of persecution witnesses. recorded
during prefiminary enquiry has not been supplied to him for cross examination. It is seen that records indicate he
has received copy of statemenis of all witnesses -and he has signed with endorsement, his another plea is that the
enguiry officer did not follow the rules and regulations. It is found that depanmental enquiry was done as per laid
down rules & procedure. His another version that NMDC hospital at Kirandul is under the direct control of the
Management and will issue medical certification favour of prosecution as per the wishes of the Assist.
Commandant, is wrong because medical examination and issuance of cerlilicate are in the routing of Medical
officer, the doctor who attended SL/Exe AVG Ratti for trestment has issued medical certificate incorporating
details of injury. Moreover, business medical certificate there are other cormobomate evidence which brought out
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facts, establishing the allegations against the petitioner during enquiry. His other pleas carmy no welSirEmms
not raised any fresh point in his favour.

The fact has been borne out from the records held in the case file that the petitioner had un-necessarily argued with
HC/GD Aknsh Rathore (CHM) during eveming roll call and also abused and assaulted SL/Exe AVG Ratti (CHM)
during evening roll call and also abuszed one assaulied SL/Exe AVG Ratti who sustained bleeding injury on his
mouth and was admitted to project hospital of BIOP Dep.14. The evidence recorded and findings of conducting
officer clearly demonstrate the misconduct, indiscipline set of petitioner, such acts if not dealt severely as per rules
of discipline would jeopardise the functioning of any force.

On analysis of documents and due application of mind, it is found that the punishment imposed upon the petitioner
is legitimate and well commensurate with the gravity of charge. There appears no justified reason to interfere with
the orders passed by the disciplinary authority and letier upheld by the appellate authority. Even this revision is
time barred by more. than | year and 10 months and the petitioner has not given any cogent reason for delay. The
facts of the case have been examined and found that he had - been given all opportunities 1o defend himself during
deparimental enquiry which . was conducted as per rules and procedure, so, the revision petition is rejected being
devoid of mert.

A copy of thiz order is supplied to the petitioner free of cost under proper recetpt.
TRUE COPY
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 28™ DAY OF APRIL 2013
BEFORE

THE HON'BLE ME. JUSTICE DAVENDER CHAGLA

SKANDA S. BHARADWAJ
SON OF LATE NM BHARADWAI
154 3RD CROSS, 3RD BLOCK,
ETH MAIN KORAMANGALA
BENGALURU 560034
..PETITIONER

(BY SMT. NIKITA MALAVIYA ADV)
Versns

I. THE UNION OF INDIA,
REPRESENTED BY ITS HOME SECRETARY,
IN THE GOVERNMENT OF INDILA, NEW DELHI

2. OFFICE OF THE SENIOR COMMANDANT/CISF,
MINISTRY OF HOME AFFAIRS, CISF LUINIT,
NALCO DAMMANIODI DIST.

KORAPUT, ORISSA STATE

3. DEPUTY INSPECTOR,
GENERAL OF CISF,
EASTER ZONE, HORS,
PATNA, BIHAR

4. INSPECTOR GENERALS CISF, EAST SECTOR HOQ),
BORING ROAD, NEW
PATALIPUTRA COLONY,
PATNA 13 BIHAR
.. RESPONDENTS

BY SHRI. SARTHAK GUPTA, ADV. FOR R1 TO R4)
THIS W.P. IS FILED UNDER ARTICLES 226 & 227 OF THE CONSTITUTION OF INDIA PRAYING
TO QUASH THE ORDER DATED 29.05.2006 PASSED RY THE R2 VIDE ANNEX-E AND ORDER OF

APPELLATE AUTHORITY LE. B3 DATED 03.01.2007 IN ORDER VIDE ANNEX-F AND ORDER
DATED 17/18.001.2010 PASSED BY REVISIONALAUTHORITY VIDE ANNX-H AND ETC,
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THIS W.F. COMING ON FOR PRELIMINARY HEARING IN ‘B' GROUF, THIS DAY, THE COURT
MADE THE FOLLOWING:

ORDER

In this writ petition, the petitioner has prayed for & writ of certiorari to quash the order of penalty dated
29.05.2006 as per Annexure-E, the order of appellate authonty dated 03.01.2007 as per Annexure-F and the order
of Revisional Authority dated 17/18.02.2010 as per Annexure-H removing the petitioner from service.

The petitioner was appointed a5 a Constable on (03.04,1998. On 12.01.2006, a constable by name of Nikhil
Arora died in suspicious circumstances. Provoked by the sudden demisce of a constable, the petibioner and others
protested and held a Dharang, In the process, o Sub-Inspector by name of AVG Ratti sustained bleeding injury and
they further indulged in a unnecessary argument with another official by name Akash Rathore. Consequent to this
mcident criminal procesdings were mitiated against the petitioner and three others by name of T. Karel, S.
Ramachandran and Aniruddha Sen for the offences punishable under Sections 294, 323, 341 of IPC. On contest,
the Criminal Court in CC.Nod3/2007 vide judgement dated 27.10.2007 acquitied the petitioner and three others.

When the matter stood at that stage, the respondents initiated disciplinary procecdings only against the
petitioner by issuing Articles of Charpe for misconduct of mdiscipling and insubordination. Since the explanation
of the petitioner was not satisfactory. the enquiry proceedings were initiated  Enguiry officer submitted & report
stating that the charges as proved. The Disciplinary Authority by accepting the enquiry report, passed the impugned
order dated 29.05.2004% as per Annexure-E levying penalty of removal of petitioner from service. Aggrieved by
this order, the petitionsr filed an appeal and the same came (o be dismissed as per Annexure -F dated 03.01 2007,
Further, the revigion petition filed by the petiioner alse came o be dismissed as per Annexure-H dated
17/18.01.2010. Hence, this wril petition.

Heard arguments and perused the entire writ papers.

The Supreme Court in the case of Stete of Uttar Pradesh amnd another vs. Man Mohan Nath Sinka and
another (2009) 2 8CC (L&S) 435 held as under:

“135, The lepal position is well setiled that the power of judicial review is not dirvected apainst the decision
but is confimed to the decision-making process. The court does not 3it in judgement on merits of the decision,
It iz not open to the High Court fo reappreciare and reappraize the evidence led before the ingutry officer
[ and examine the findings recorded by the inguiry officer av a court of appeal and reach its ows conclusions,
In the instant case, the High Court fell inte grave error in scanning the evidence ax if it was a court of
appeal, The approack of the High Court in consideration of matters syffers from manifest ervor and, in our
thoughiful consideration, the matier reguives fresh consideration by the High Court in occordance with law.
O this short ground, we send the matter back to the High Court.™

Keeping in view the law declared by the Apex Court in the judgement supra, it is necessary to examine the fact
situation in this case. The disciplinary authority and the enguiry officer by following the procedure snd by
| providing a fair opportumty to the petitioner, conducted the enquiry and passed the impugned order of penalty. It
| is not shown to me that is the error illegality committed by the respondents in the matter of decision making
process. In the absence of any such error or illegality, this Court cannot sit ag an Appellate Court and reassess the
evidence on record. Therefore, I find no justifiable ground to interfere with the enquiry report stating that the

charges against the petitioner as proved.

' However, it is necessary to exuming the proportionality of penalty. In the instant case it is seen from the record
that the past history of the petitioner from between 1998 to 2006 is unblemished. Further, it is scen that on account
of death of a constable by name of Nikhil Arora, the petitioner and others protested. Though nearly 50 Constables
were involved m the protest, the criminal case was filed only against four persons including the petitioner hersin
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and the same ended in acquittal, But the disciplinary proceedings are initiated only against the petitioner. Having
regard io the length of service rendered by the petitioner, the age of the petitioner and the gravity of the misconduct,
[ am of the considered opinion that removal from service is on the higher side.,

The impugned order of penalty was passed on 29.05.2006, the order of Appellate Authority is dated 03.01 2007
and the order of Revisional Authority is dated 18.01.2010. There is & delay in filing this writ petition. Further, from
the date of dismissal till today the petitioner has not worked in the respondents establishment, payment of
Backwages is not 8 matier of right. In the circumstances, the petitioner is not entitled for any Backwages. The
continuity of service and consequential benefit is only for the limited purpose of retiral benefits, In the instant case
the charges are proved against the petiioner and be shall not go unpunished. In the fact and circumstances of this
case, | am of the considered opinion that withholding of two increments with cumulative effect will meet the ends
of justice.

For the reasons stated above the following order:
ORDER
(D The writ petition 15 partly allowed.

(i) The impugned order of penalty dated 29.05.2006 as per Annexure-E is hﬁebymmhﬂadwmmm,grwn
increments with cumulative effect in place of penalty of removal from service,

(1ii)  The respondents are hereby directed to reinstate the petitioner without backwages.
{iv}  The continuity of services and consequential benefits is only for the limited purpose of retiral benefits.

| Ordered accordingly.

SD/-
JUDGE

TRUE COPY/
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

{Appellate Jurisdiction)
Writ Appeal No. 12345/2013

Writ Petition No. 12345/2012
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ANNEXURE P/3

Memorandum of Writ Appeal ander Sec. 4 of the Karnataka High Couort Act

Rank of the parties

That the Appellants named above most
1.

In

Writ Petition/Writ Appeal
. UNION OF INDIA,

REPRESENTED BY ITS HOME SECRETARY,
IN THE GOVERNMENT OF INDIA,
NEW DELHI

. OFFICE OF THE SENIOR COMMANDANT/CISF,

MINISTRY OF HOME AFFAIRS, CISF UNIT,
NALCO DAMMANIODI DIST.
KORAPUT, ORISSA STATE

. DEPUTY INSFECTOR,

GENERAL OF CISF, EASTER ZONE, HQRS,
PATNA, BIHAR

. INSPECTOR GENERAL/CISF, EAST SECTOR HQ,

BORING ROAD, NEW PATALIPUTRA COLONY,
PATNA 13 BIHAR

AND

. SKANDA S. BHARADWAJ

SON OF LATE NM BHARADWAJ
154 3RD CROSS, 3RD BLOCK,
FTH MAIN KORAMANGALA
BENGALURLU 560034

respectfully submitied follows:

The Appellants fecling aggrieved by the order dated 28.04.2013 passed in Wnit Petition MNo. 123452012
(5-DIS) on the file of the learned Single Judge by allowing the writ petition in partly has preferred this

writ appeal on the following amongst other facts and grounds.
BRIEF FACTS OF THE CASE

The Respondent was appointed ns a conatable in Central Industrial Security Force (CISF) on 04.04.1998.
After basic training, he was posted to CISF unit BCCL Dhanbad, Bihar, where he served for a period of 5
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years and thereafter he was transferred to CISF Unit BIOP Dep-14 at NMDC, Kirandul, Dist. Dhantewada,
State Chhattisgarh on 15.07.2003.

3. There was pre-fixed parade on 13.02.2006 by the authorities. In this connection, the authorities had called
evening Baoll Call on 12,01, 2006 of Unit fine Kirnndul at 1500 ks, In that Roll Call parade, the Respondant
committed an indiscipline acts of arguing unnecessarily *with superior and instigating his fellow men not
to attend parade to be held on 13.01.2006. The superior officer of this Respondent, Sub-Inspector AVG
Rath ndvised to the Respondent not o instigate to the other conatabies bul the Respondent abused by using
fithy language in presence of all personnel and assaulted the Sub Inspector in the presence of all personnel.
In view of the sudden attack of the Respondent, 51 AVG Ratt sustained bleeding injurics on his mouth
and nose and immediately after this incident, he remained sdmitied in hospital from 12.01 2006 1w
16.01.2006. After discharge from the hospital, said 81 AVG Rani lodged a complaint against the

and two others before the jurisdictional police on 17.01 2006, After the investigation, the
police filed a charge-sheet against this Respondent for the offence punishable under sec 294, 3323, 341,
R'w 24 of IPC to the Jurisdictional JMFC,

4,  Having regard to the facts and circumstances of the case the Respondent was dealt with under Rule 36 of
| CISF Rules 2001 for having involved m unbecoming el of insubordination by abusing and assaulting
his senior officer and exhibited highly indiscipline acts of instigating his fellow men not 1o attend parade
on 13.01.2006. Accordingly a full-fledged departmental enquiry was conducted into the charges levelled
against the Respondent by appointing enguiry officer as well as presenting officer. The Respondent was
given ample opportunities to defend his case and all the constitutional safeguards as well as proper
procedure were observed during the course of the: enquiry. The enquiry officer found the charges levelled
against the respondent as proved. On the basis of enquiry report, the Respondent was awarded the
punishment of 'Removal from the service' keeping in view of the gravity of offence and misconduct
committed by him,

5. Inan Armed Force of the Union, discipline is of parsmount importance. The Respondent had committed
ubove acts therchy exhibited breach of indwseipling which 15 detrimental to the order and disciplne of the
force. The disciplinary suthority considering the overall act and evidence on record awarded punishment
of 'Removal from the service'. The Respondent invalved in an act of insubordmation by using filthy
language and assaulting his senior officer. Therefore there is no violation of natural justice.

.  The Respondent being aggrieved with the order of "Removal from service' dated 29,05.2006, has preferred
an appeal before the appellate authonty and after considering, the same was dismissed by the appellme
authority vide order dated 03.01.2007, Agninst the order of appellate authority this Respondent prefermed
a Revision before the Revisional Authority, The Revisional Auvthority vide order dated 17/18.01.2010
rejecied Revision Petiion. Thereafier the Respondent fled a W.P. No 123452007 before this Hon'ble
Court challengimg the onder of ‘Bemoval from the service’. The said Wil Petition 15 also withdrawn by
the Respondent.

1) Lastly, the Respondent filed this writ Petition and sought for Wit of Certioran for quashing a order of
dismissal and order passed by the Appellate Authority and also an order passed by the Revisional
Authority.

K, After hearing, the leamed Single Judge of the Hon'ble Court allowed the Writ Petition in part, modified
the penalty to withholding of two increments with cumulative ¢ffect in place of 'Removal from service’
and directed to the Appellants to reinstate the Respondent without back wages. Being agerieved of the
same, these Appellants preferred this appeal against the order or the leamed Single Judge in allowing the
writ Petition in part. Hence this appeal on the following amongst other.,
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9, There is o delay in filing this appeal therefore a separate application is filed along with this appeal for
condonation of the delay.

ROLN

10. The learned Single Judpe has erred in allowing the Writ Petition in part vide judgement order dated
28.04.2013 that “the impugned ordet of penalty dated 29,05, 2006 as per Anncxurc-E is horeby modified
to withholding of two increments with cumulative effect in place of penalty of removal from service with
direction to re-insiate the petitioner without backwages and continuity of service and consequential
benefits is only of the limited purpose of retrial benafits”, It is well settled that the scope of judicial review
is limited to the shorteomings in decision making process and not the decision. In this connection, we are
lortified by the ' following observations of the Apex Court in ¥ Ramana vi. AP SRTC and others (2005)
T8CC 338:

"Ta put differemly wnless the punishment imposed by the Disciplinary Awthority or the
Appellate Authority shocks the conscience of the Cowrt/Tribunal, there iy no scope for
interference. Further to shorien liigations it may, in exceptional and rare cases, fn a normal
course il the punishment imposed in shockingly disproportionate it wonld he appropriare to
direct the Disciplimary Authority or the Appellate Authority fo reconsider the penalty imposed ™

It would appear from the above settled principles of law that the High Court may itself impose appropriate
punishment in exception and rare cases with cogent reason in support thereof and that in normal course it
would be appropriate to direct the Disciplinory authority or Appeliste authority to reconsider the penalty
imposed. The Learned Single Judge has chosen to modify the penalty instead of remitting the matter to
Disciplinary authority’ Appellate Authority to reconsider penglty without any cogent reasons in support
thereof, Henee the order of learned single judge is liable to be ot aside.

11. The leamned Single has erred in allowing the Writ Petition holding that the Respondent's service record
from 1994 to 2006 15 unblemished. The findings of the leomed single judge are contrary to the material
evidences on record, It is relevant to state that before order of "Removal from the service™ the authority
had already awarded 2 minor and | major punishments to the Respondent. (1) The Respondent was
deserted from Unit HOQrs from 10,01, 1999 to 09,02, 1999 wtal 30 days for which minor punishment of "3

pay fine’ was awarded to him by the Assistant Commandant BCCL Dhanbad vide final order dated
23.05.1999, (2) he was awarded the punishment of reduction of pay to minimum stage for a period of 2
years' vide Commandant BCCL Dhanbad final order dated 21.11.2000 for 196 days over stay from leave
{Major Punishment) and (3} Awarded "‘Censure’ (Minor punishment) vide Assistant Commandant BCCL
Dhanbad final order dated 12,8 2001 for loss of rilway warrani. During the service span of § years, various
anthorities had impesed above punishments o Respondent but he had not improved upon and on
12.01.2006 he had abused and assaulted s superior officer and thus afler the full fledged enquiry, the
Respondent has been awarded -the punishment of "Removed from the service”. Therefore there are no
illegalities or violating principles of natural justice in issuance of order of removal, The sbove facts were
also mentioned by the appellant vide para-3 of the statement of objections filed in the WP. Hence the order
of learned single judge is liable to be set aside.

12. It is admitted fact that o parade was to be held on 13.01.2006 and in that connection controlling suthority
called roll call on 12.01.2006 at 6 pm at unit line. In that roll call parade, Respondent abused and assaulted
[ MNo. 9333220021 5.1./Exe AVG Ratti at CISF Unit BIOFP (Dep-14) Kirandul along with others as a resalt,
8.1. AVG Ratti sustained bleeding injury in his mouth and he was admitted to hospital for. a period of 5
days. Thereafter 5.1. AVG Raiti lodged a complaint to the Jurisdictional police on 17.01.2006 and after the
investigation the police fled a charge sheet before the Dhantewada JIMFC Courl and same is registered at
CC No. 43/2006. When this is the position, how Respondent’s service record become unblemished and
thereafter the learned Single Judge's findings is contrary to the material evidence on record.
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As per the rube 36 of CISF Rules 2001 the enguiry has been initiated against the Respondent and in terms
of the enquiry report the Respondent was awarded o punishment of "Removal from service™, There is no

any illegality in passing such Removal order against the Respondent.

14. The act committed by the Respondent for having imvolved in un-becoming act of insubordination by
abusing and assaulting a senior officer which i3 highly indiscipline acts and instigating his fellow men not
to attend parade on 13.01.2006 it is inexcusable act of Respondent. Therefore the Respondent had rightly
been removed from service,

15. The Respondent being a member of Armed Force of the Union involved in un-becoming acts of
umbmdm:hmh}rahamgnndm&uhmhmmmnﬁmmmufhuf:llwmmmﬂy
the act of the indiscipline spréad over the Force for which the controlling of the Force became vain.
Thereby the award of punishment of Bemoval from service is justifiable.

16. Vied from any angle the order passed by, the learned Single Judge does not sustain in the eye of law.
Thercfore be set aside.

17. mmwﬂwﬂmhmmmmjwmhmh
consonance with the Penalties provided in Rule-34 of CISF Rules 2001 as no period for withholding of
increment has been stipulated.

ERAVER

WHEREFORE, this Hon'ble Court may Kindly be pleased to allow the Writ Appeal and set- aside the
order dated 28.04.2013 passed in Wnit Petition No. 12345/2012 and grant such other and further relicfs as
this Hon'ble Court deems fit in these circumstances of this case including order of cost.

TRUE COPY/
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PART-II : QUESTION-2

Ms. Archana Patil is 30 vears old and holds an M Sc. (Botany) from the University of Phoolpur in the State of
Maharashira, Ms, Patil finished her M.Sc. in the year 2015 with a gold medal. She then joined Vanaspati Adhyayan
Kendra (*V.ALK™) in 2016 as o contractual employvee. VALK is a Public Sector undertaking, under the aegis of
Department of Science and Technologies, State of Maharashtra, which aims to study, market, sell, and spread
awareness about plants and plant derivates used m traditional medicine systems.

Ms. Archana Patil married Mr, Vikas Gorwadkar in the year 2015, In 2017, she gave birth to twin daughters. She
lives with her spouse, his aged parents, and their two daughters.

One of the key features that led Ms. Patil to join V.A_K was the fact that the V.A_K. employees had flexible working
hours, Since there were only two labs on the V.A K. premises, researchers would often work in batches, and
coordinate with each other to ensure fexibility in shifts, The work also required field visits twice 8 week, and
V.AK had & policy that on the day of field visits, the researchers could work from home for the second half of the
day. These provisions were included in an Office O.M issued by the Director, V.AK on 12 January 2012.

Ms. Archana Patil would usually come in to office at 10 am and use the lab mn the second shift at 12:30 pm. Ths
enabled her to complete her child and elder care duties at home before joming work.

In 2019, the Inbe ot V.AK began 1o be refurbished and expanded. By 2021 this process was complete, and the labs
had increased capacity. This coupled with change of leadership in the organization led to the OM dated 15
December 2021 being issued which stated that:

1. All employees must mandatorily report at 8:00 am and henceforth the lab will operate only in the motning
batch of %:00 am — 12:00 pm. They will thereafter spend time in their offices completing administrative
tasks and other paperwork and be permitted to leave at 5:00 pm, unless there was a family or medical
EINETRETCY.

2. A bio-metric attendance tracker will be installed in the labs, which will track when the employees clock in,
and anvone entering after 8:15 am would be congidered absent for the day.

3. On days with field visits, the second half of the day would have to be spent working from office.

The impact of the O.M dated 15 December 2021 on the women employees at V.A K. was immediate. One of Ms.
Archana Patil’s colleagues was forced 1o look for other employment since the new schedule at her workplace, and
the need to leave home by 7 am to reach the workplace on time, met with stiff opposition in her home. Ms. Archana
Patil herself had to make altemative arrangements for child and elder care and found the change disruptive and
expensive, In February 2022, some women employees of V.A K, including Ms. Archana Patil, sent a request that
V.AK provide a fully functional creche or revert to the earlier system of flexible working hours, given the large
number of women in its workforce and the social reality of women being seddled with a disproportionate barden
of care worl.

This request remained ‘pending considerstion” and no steps were taken by the V.AK management to provide a
creche or revert to the flexible hours system.

Ms. Archana Patil came across the concept of indirect discrimination and substantive equality in a8 magazine issue
on women in the warkplace, She approaches a firm where you are a first-year associate.

e i
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CONSTITUTION OF INDIA, 1950
ParT ITI
FUNDAMENTAL RIGHTS
Cremeral

12. Definition.— In this Part, unless the context otherwise requires, “the State™ mcludes the Government and
Parliament of India and the Government and the Legislature of each of the States and all local or other authoribes
within the territory of India or under the control of the Government of India.

13, Laws inconsistent with or in derogation of the fundamental rights.— (1) All laws in force in the termiory
of India immedintely before the commencement of this Constitution, in so far as they are inconsistent with the
provisions of this Part, shall, to the extent of such inconsistency, be void.

{2) The Staie shall not make any law which takes away or abridges the rights conferred by this Part and any law
made in contravention of this clause shall, to the extent of the contravention, be vioid.

{3) In this article, unless the context otherwise reguires,—
(2) “law™ includes any Ordinance, order, bye-law, rule, regulation, notification, custom or usage having in
the temitory of India the force of law;

{b) “laws in force™ includes laws passed or made by & Legislature or other competent authority in the
temitory of India before the commencement of this Constitution and not previously repealed,
notwithstanding that any such law or any part thereof may not be then m operation either at all or in
particular areas,

'[{4) Nothing in this article shall apply to any amendment of this Constitution made under article 168.)
Right o Equality

14. Equality before law.— The State shall not deny to any person equality before the law or the equal protection
of the laws within the territory of India.

15, Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth.— (1) The State shall
not discriminate against any citizen on grounds only of religion, race, caste, sex, place of birth or any of them.

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be subject to any
disability, liability, restriction or condition with regard to -
(2} access to shops, public restaurants, hotels and places of public entertainment; or

(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out
of State funds or dedicated to the use of the general public.

{3} Mothing in this article shall prevent the State from making sny special provision for women and children,

*[{4) Nothing in this article or in clause (2) of article 29 shall prevent the State from making any special provision
for the advancement of any socially and educationally backward classes of citizens or for the Scheduled Castes
and the Scheduled Trbes. |

'[(5) Mothing in this article or in sub-clause (g) of clause (1) of article 19 shall prevent the State from making
any special provision, by law, for the advancement of any socially and educationally backward classes of citizens
or for the Scheduled Castes or the Scheduled Tribes in so fiar as such special provisions relate to their admission

! Ins, by the Constitution [Twenty-fourth Amendment) Act, 1971, & 2 (w.ef 5-11-1971)
! Added by the Constitation (First Amendment) Act, 1951, s, 2 (w.e.f 1K-6-1951).
¥ Ims. by the Constitution (Ninety-third Amendment) Act, 2005, 5. 2 {wee.f, 20-1-2006%
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to educational institutions including private educational institutions, whether aided or unaided by the State, other
than the minority educational institutions referred to in clause (1) of article 34,

41(6) Nothing in this article or sub-clause (g) of clause (1) of article 19 or clause (2) of article 29 shall prevent
the State from making,—

(a) any special provision for the advancement of any economically weaker sections of citizens other than
the classes mentioned in clauses (4) and (5); and

{b} any special provision for the advancement of any economically weeker sections of citizens other than
the classes mentioned in clauses (4) and (5) in so far as such special provisions relate to their admission to
educational institutions incheding private educational institutions, whether sided or unaided by the State,
other than the minority educational institutions referred to in clause (1) of article 30, which in the case of
reservation would be in addition to the existing reservations and subject to a maximum of ten per cent, of
the total seatz in each category.,

Explanation.—For the purposes of this article and article 16, "economically weaker sections” shall be such
a8 may be notified by the State from time to time on the basis of family imcome and other mdicators of
economic disadvaniage. |

16. Equality of opportunity in matters of public employment.—{1) There shall be equality of opportunity for
all citizens in matters relating to employment ar appointment to any office under the State.

(2} No citizen shail, on grounds only of religion, race, caste, sex, descent, place of birth, residence or any of
them, be ineligible for, or discriminated against in respect of, any employment or office under the State.

(3) Nothing in this article shall prevent Parliament from making any law prescribing, in regard to a class or
classes of employment or appointment to an office *[under ihe Government of, or any local or other authority
within, a State or Union territory, my requirement as lo residence within that Stale or Union teeritory ] prior to
such employment or appointment.

(4} Nothing in this article shall prevent the State from making any provision for the reservation of appointments
or posts in favour of any backward class of citizens which, in the opimion of the State, is not adequatcly
represented in the services under the State.

E[{4A) Mothing in this article shall prevent the State from making any provision for reservation 3 [in matters of

ion, with conseguential seniority, to any class] or classes of posts in the services under the State in favour
of the Scheduled Castes and the Scheduled Tribes which, in the opinion of the State, are not adequately
represented in the services under the State.]

"[(4B) Nothing in this article shall prevent the State from considering any unfilled vacancics of a year which are
reserved for being fillad up in that year in accordance with any provision for reservation made under clause (4)
or clause (4A) as a separate class of vacancies to be filled up in any succeeding year or years and such class of
vacancies shall not be considered together with the vacancies of the year in which they are being filled up for
determining the ceiling of fifty per cent. reservation on total number of vacancies of that year |

{5) Nothing in this article shall affect the operation of any law which provides that the mcombent of an office
in connection with the affairs of any religious or denominational institution or any member of the poverning
body thereof shall be a person professing & particular religion or belonging to a particular denomination,

* Ins. by the Constitution (One Hundred and Thind Amendment) Act, 2019, & 2 {w.e.E 14-1-2019)

* Subs. by the Constitution (Seventh Amendment) Act, 1956, 5. 29 and Sch., for "under any State specified in the First Schedule
or any local or other suthority withm its territory, any requirement ac to residence within that State” (w.e.l 1-11-1956).

“ Ins_ by the Constitution (Seventy-seventh Amendment) Act, 1995, 5. 2 (weefl 17-6-1995)

7 Ins. by the Constitution (Eighty-first Amendment) Act, 2000, 8. 2 (w.e.f. 9-6-2000).
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*[(6) Nothing in this article shall prevent the State from making any provision for the reservation of
appoiniments or posts in favour of any economically weaker sections of citirens other than the classes
mentioned in ¢lause (4), in addition fo the existing reservation and subject to a maximum of ten per cent. of the
posts in each category.|
17. Abolition of Untouchability.— “Untouchability” s abolished and its practice in aoy form is forbidden. The
enforcement of any dizability ansing out of “Untouchability™ shall be an offence punishable in accordance with

Hawy.

18. Abolition of titles.— (1) No title, not being a military or academic distinction, shall be conferred by the State.
(2) No citizen of India shall accept any title from any foreign State. (3) No person who i3 not a citizen of India
shall, while he holds any office of profit or trust under the State, accept without the consent of the President any
title from any foreign State. (4) No person holding any office of profit or trust under the State shall, without the
consent of the President, accept any present, emolument, or office of any kind from or under any foreipgn State.

[-]

21. Protection of life and personal liberty.— No person shall be deprived of his life or personal liberty except
according o procedure established by law.

(0]

“[226. Power of High Courts to ssue certain writs.— (1) Motwithstanding anything in article 32 "#** cvery
High Court shall have power, throughout the territories in relation to which it exercises jurisdiction, to issue 1o any
person or authority, including in appropriate cases, any Government, within those territories directions, orders or
writs, including ''[writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari, or any
of them, for the enforcement of any of the rights conferred by Part 111 and for any other purpose.]

{2) The power conferred by clause (1) to issue direetions, onders or wrils to any Government, authority or person
may also be exercised by any High Court exercising junsdiction in relation to the territories within which the
cause of action, wholly or in part, arises for the exercise of such power, notwithstanding that the seat of such
Government or authority or the residence of such person is not within those territories.

'1[{3) Where any party against whom an interim order, whether by way of injunction or stay or in any other
manner, is made on, or in any proceedings refating to, & petition under clase (1), without—

(4] furmishing to such party copies of such petition and all documents in support of the plea for such interim
order; and

{b) giving such party an opportunity of being heard,

makes an application to the High Court for the vacation of such order and furnishes a copy of such application
to the party in whose favour such order has been made or the counsel of such party, the High Court shall dispose
of the application within a period of two weeks from the date on which it 18 received or from the date on which
the copy of such application is so fumished, whichever is later, or where the High Court is closed on the last
day of that period, before the expiry of the next day afierwards on which the High Court is open; and if the
application is not so disposed of, the interim arder shall, on the expiry of that period, or, as the case may be, the
expiry of the said next day, stand vacated. ]

® Ing. by the Constitutson (One Hundred and Third Amendment) Act, 2019, 5. 3 fw.ef 14-1-2019).

® Subs. by the Constitution (Forty-second Amendment) Act, 1976, 5. 38 for art. 226 (wef 1-2-1977)

" The words, figures and letters "but subject t the provisions of article 131A and article 226A" omitted by the Constitution
{Forty-third Amendment) Act, 1977, 5 7 (we.f 13-4-1978).

" Bubs, by the Constitution {Forty-fourth Amendment) Act, 1978, 5. 3, for the portion beginning with "writs in the nature of
habeas corpus, mandamus, prohibition, que warranto and certioear, or any of them” and ending with "such illegality has
resulied m substantial failure of justice.” (well 1-E1979).

12 Subs. by &30, ibid., for cls. (3], (4% (5) and (§) (w.ef [-8-1979),
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Nitisha v. Union of India (2021) 15 SCC 125

[.-]

49, Indirect discrimination is closely tied to the substantive conception of equality outlined above, The doctrine
of substantive equality and anti-stereotyping has been a critical evolution of the Indian constilutional
jurisprudence on Articles 14 and 15(1). The spirit of these tenets have been endomsed in a consistent line of
authority by this Court. To illustrate, in Amy Garg v. Hotel dssn. of Imdia," this Court held that laws premised
on sex-hased stereotypes are constitutionally impermissible, in that they &re outmoded in condent and stifling
in means. The Court further held that no low that ends up perpetuating the oppression of women could pass
scrutiny. Barriers that prevent women from enjoying full and equal citizenship, it was held, must be
dismantled, az opposed to being cited to validate an unjust status quo. In National Legal Services
Authority v, Union of India,"* this Court recognised how the patterns of discrimination and disadvantage
faced by the transgender community and enumerated a series of remedial measures that can be taken for their
empowerment. In Jegja Ghosk v Urion of India” and Vikash Kumar v UPSC' this Count recognised
reasonable accommodation s a substantive equality facilitator.

50. The jurisprudence relating to indirect discrimination in India is still at @ nascent stage. Having said that,
indirect discrimination has found its place in the jurisprudence of this Count in Nevief Singh Johar v Union
af India,” where one of us (Chandrachud, 1), in holding Section 377 of the Penal Code, 1860 as
unconstitutional insofar as it decriminalises homosexual intercourse amongst consenting adults, drew on the
dociring of indirect discrimination, This was in armiving at the conclusion that this facially neutral provision
disproportionately affected members of the LGBT community. This reliance was in affirmation of the
decision of the Delhi High Court in Naz Foundation v State (NCT of Deihi)'* which had relied on the
“Declaration of Principles of Equality" issued by the Equal Rights Trust Act, in 2008 n recognising thal
indirect discrimination oceurs,

“when a provision, crilerion or practice would put persoms having a stalus or a
characterisilc associated with ane or more prohibited grounds of a particular disadvaniage
compared with ather persoms, uniess that provision, critevion or practice is objectively
justified by a lepitimate aim, and the means of achieving that aim are appropriote and
mecessary. ” [1d, para 93]
Similarly, this Court has recognised the fashion in which discrimination operates by dint of “structures of
oppression and domination” which prevent certain groups from enjoying the full panoply of entitiements. '
The focus in anti-discrimination enquiry, has switched from looking at the intentions or motive of the
discriminator to examining whether a rale, formally or substantively, “coniributes to the subordmation of a
disadvantaged group of individuals™
51. Indirect discrimination has also been recognised by the High Courts in India.” For mstance, in the matters
of public sector employment, the Delhi High Court in Raving v Union of India® and in Madfu v. Northern

1 dnnf Garg v Hotel Az, of India, (2008) 3 3CC 1

W Netioral Legral Services Anthority v. Union of India, (2014) § SCC 438

Y Jegia Choah v Urian of fedier, (2006) 7 5CC 7612006) 3 5CC iCiw) 551

W Pkazh Kumar v UPSC, (20217 580CC 370 : (20211 2 5CC (L&S) 1

" Nervtef Simgh Johar v Usion of India, (2018) 10 SCC 1, paras 4421-846 : (2019} 1 3CC (Cri) 1

B Mo Feourmdertion . State (NCT af Delli), 2008 3CC OnLime Bel 1762 £ (2009} 111 DRI 1

¥ Yo Lawyers Assw. (Sabarimala Temple-30) v State of Keraia, (2019) 11 S3CC 1, (Chandrachud, ., eoncurring opinion,
para 4200; Soseph Shine v Union of fedia, (2019} 3 8CC 39 : (2019) 2 SCC (Crd) 84, (Chandrachad, I, concurring opinion,
parss 113-114) (“Joseph Shine™)

i fogepk Shine v. Union of frdia, (2019) 3 8CC 39 :(2019) 2 5CC (Cri) B4

 Pagel Suleman Gaibi v State of Maharazhira, 2014 SCC OnLine Bom 4639 : {2015) 3 Mah LJ 855

B Baving v Union of India, 2015 8CC OnLine Del 14619
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Railway™ has upheld challenges to conditions of employment, which though appear to be neutral, have an
adverse effect on one section of the society. Bhat, 1., while analysing the principles of indirect discrimination
in Madhy, held-**

“20. This Court liscif hay recognized that actions taken on a seemingly innocent ground
can in fact have diseriminatory effects due to the structural inequalisies thal exist between
classes. When the CRPF denied promotion to an officer on the ground thai she did not take
the requisite course o secure promotion, because she was pregaani, the Delhi High Court
struck down the action as discriminatory. Such actions would inkerently affect women more
than men, The Court in Ravinag v Union of India [Ravina v. Union of India, 2013 SCC
OnLine Del 14619] stated : (SCC OnLine Del pava 13)

12, ... A seemingly "neutral" reason such as inability of the emplayee, ar wnwillingnexs,
if mot probed closely, would act in a discriminatory manner, directly impacting her service
rights. That is exactly what has happened here : though CRPF asserts that seniority benefit
at par with the petitioner's colleagues and batchmates (who wene able to clear Course No.
835) cannat Be givem to her because she did not attend that course, in iruth, her
“unwillimgnass * stemmed from her inability due to her pregnancy. '

52, We must clarify here that the use of the term “indirect discrimination™ is not to refer to discrimination which
is remote, but is, instead, as real as any other form of discrimination. Indirect discimination it caused by
facially neutral criteria by not taking into consideration the underlying effects of a provision, practice or a
criterion.™

53, The facts of this case present an opportune moment for evaluating the practices of the respondents in
evaluation for the grant of PC. In this scgment of the judgment, we will first outline the theoretical
foundations of the doctrine of indirect discrimination. We will then survey comparative jurisprudence
concerning the doctrine, with a view 1o understand its key constituents and the legal questions surrounding
its application, namely, the evidentiary burden to be discharged (o invoke the doctrine and the standards of
justification o be applied. We will then offer a roadmap for understanding and operationalising indirect
discrimination in Indian anti-discrimination law.

54. In evaluating direct and indirect discrimination, it is important to underscore thai these tests, whon applied
in strict disjunction from one another, may end up producing narrow conceptions of equality which may not
account for systemic flaws that embody discrimination. Therefore, we will conclude this section with an
understanding of a gystemic frome of analysis, in order to adequately redress the full extent of harm that
certain groups suffer, merely on sccount of them possessing characteristics that are prohibited axles of
discrimination.

3 Mol v Nortkern Raifway, 2018 SCC OnLine Del 6660, A challenge to conditions of employment/promotion in the Army
Dental Corps was alss made before the Delhi High Court in Jacqueline Jacinta Dics v Union of Indiz {2018 SCC OnLine Del
| 2426). However, the challenge could not succeed as the Court failed to discern uny manifiest bias. In doing so however, the
High Court pointed out to the lack of clear norms regarding indirect discrimination in India and noted:
“3%. Thiz Court is conscious of the fact that indirect discrimination is harder 10 prove or establish.
Hidden biases, where esthblishments or individuals do not overtly show bias, but opemie within a
discriminatory environment therefore, i hard to establish. Yet, to show such bing ... there should have
been something in the record—such as pattern of marking, or predominance of some element,
mianifesting itself in the resulis declared. This Court is unable to discern any; Mor is there any per 5e
gtartling consequence apparent from the granular anabysis of the resalts carried out. Furthermore,
exquality jurisprudence in India has not yet sdvanced as to indicate clear norms {unlike leguslative rules
in the EU and the UK) which guide the courts. Consequently, it is held that the complaint of gender
discrimination or arbitrariness is not made out from the record.™
¥ Modbu v Northern Railway, 2018 SCC OnLine Del 6660

* Interchangeably referred as “PCP".
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FI. Theoretical foundations of indirect discrimination

55. Hugh Collins and Terunabh Khaitan explain the concept of indirect discrimination using Aesop's

Fable of The Fox and the Stork. They note:

“Aexap's Fable of The Fox and the Stark invokes the idea of indirect discrimination. The
stewy fells how the fiox invited the stork for a meal. For a mean joke, the fix served soup in
a shallow dish, which the fox cowid fap up easily, bur the stork could only wel the end of
ker long il on the plate and departed still hungry. The stork invited the fox for a return
vixit and served soup in a long-necked jar with a narrow mowuth, into which the fox could
not insert his snout. Whilst several moral lessons might be draven from this tale, it is often
regarded ay supporting the principle that one shewld have regard to the needs of others, so
that everyane may be given fair opportunities in life. Though formally giving each animal
an equal oppartunity to enjoy the dinner, in practice the vessels for the serving of the soup
inevitably excluded the puest on account of their particular characteristics. " [Foundations
of Indirect Discrimination Law (Hugh Collins and Tarunabh EKhaitan (Eds), Hart
Publishing, 2018} at p.1.]

56. Another excellent formulation of the doctring can be found in the epinion of Advocate General Maduro of

the Court of Justice of the European Union (“CJEU™). He notes that the distinctive sttribute of direct
discrimination is that the discriminator explicitly relies on a suspect classification (prohibited ground of
diserimination)) to act in a certain way. Such classification serves as an essential premise of the disenminator's
reasoning, On the other hand, in indirect discrimination, the intention of the discriminator, and the reasons
for his actions are mrelevant. He pertinently observes:

“Tin fleact, this ix the whole point of the prohibition of indirect discrimination © even newiral,
innocent or good faith measures and palicles adopted with no discriminatory intent
whatsoever will be canght if their impoct on persons who have a particular characteristic
is greater than thelr impact on other persons, ™*

Thus, as long as a court's focus is on the mental siate underiying the impugned action that is allegedly
discriminatory, we are in the territory of direct discrimination. However, when the focus switches to the
effects of the action concerned, we enter the territory of indirect discrimination. An enguiry as to indirect
discrimination looks, not at the form of the impugned condeet, but at its consequences, In a case of direct
discrimination, the judicial enguiry 1s confined to the act or conduct at issue, abstracted from the social setting
or hackground fact situation in which the act or conduct takes place. In indirect diserimination, on the other
hand, the subject-matter of the enguiry is the institutional or societal framework within which the impugned
conduct oceurs, The doctrine seeks to broaden the scope of anti-discrimination law 1o equip the law to remedy
patterms of diserimination that are not as easily discernible.

[--]
E35. Positien in Canada
Int Ohatario Human Rights Commissian v. Simpsons Sears Ld,*" the Cenadian Supreme Court expounded the
doctrine of indirect discrimination (what it called adverse effects discrimination), while entertaining a
challenge under Section 4(1)(g) of the Omtario Human Rights Code** In analysing whether a work policy
mandating inflexible working hours on Friday evenings and Saturdays indirecily discriminated against the
appellant on the basis of her creed, in that her religion required her to strictly observe the Sabbath, the Count
noted :

3 Codeman v, Aitridge Law, 2008 IRLR 722 (BCT)

I Ontario Human Rights Commizsion v. Storpsons Sears Lid, 1985 00 Onlime Can SC 75 £ (1985) 2 5CR 136

2 Saction 4(1)(g) of the Ontarie Human Rights Code prohibited discrimination againat an employee with regard to any term
or condition of emplovment on the basis of race, creed, colour, sex, age, efc.
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14 A alstincrion musi be made between what [ would describe as divect discrimination
and the concept already referred fo as adverse effect discrimination in connection with
employmeni. Direct diverimination occurs in this conmection where an employer adopes a
praciice or rule which on its face discriminates on a prohibited pround. For example, 'No
Catholics or ne women or ne blacks employed heve. ' There iz, of course, no disagrecment
in the case at Bar thar divect discrimination of that nature would contravene the Act. On
the other hand, there is the concept of adverse effect discrimination. It arises where an
empioyer for genuine business reasons adopty a rule or stonderd which iy on its foce
nemtral, and which will apply equally to all employees, hut whick has a discriminatory
effect upon a prokibited ground on one empioyee or group of employees in that it imposes,
because of some special characteristic of the emploves or group, obligations, penalties, or
restrictive conditions not imposed on other members of the work force. For essentially the
same reasons that led (o the conclusion that an intent lo discriminate was pov requived gy
an element of discrimination contravening the Code [ am of the opinion that this Court
may consider adverse effect discrimination av described in these reasons a contradiction
of the terms of the Code. An employment rule honestly made for sound economic or
buginess reasons, equally applicable to all 1o whom it is intended to apply, may et be
discriminatory i it affects a person or group of persons differently from others to whom it
may apply. From the foregoing | therefore conclude that the appellant thowed o prima favie
case of discrimination based on creed before the Baard of Inguiry, ©

It was further noted that the aim of the guarantee against discrimination 15 “net o punish the discriminator,
but rather to provide relief for the victims of diserimination. It is the result or the effect of the action
complained af which is significant. ™ Thus if the impugned action has the effect to “impose on one person or
group of persons obligations, penaltics, or restrictive conditions not imposed on other members of the
community, it iv discriminatory ™

69. The principles laid down in Owtario HRC* were consistently applied by the courts in Canada to protect
indirect discrimination. In a recent judgment in Joanne Fraser v Attorney General of Canada,® the Canadian
Supreme Courl was called on to determine the constitutionality of a rule categorising job-sharing positions
s “part-time work” for which participants could not receive full-ime pension. Under the job-sharing
programime, optees for the programme could split the dutics and responsibilities of one full-time position. A
large majority of the optees for the job-sharing programme were women, who found it burdensome to carry
oul the responsibilities of work and domestic work and were particulariy hit by the new rule as they would
lose out on pension benefits. The Court recognised indirect discrimination as a legal response to the fact that
discrimination is “frequently a product of continuing to do things the way they have always been done”, as
opposcd to intentionally discriminatory actions.™ Pertinently, the Court oatlined a 2-step test for conducting
an indirect discrimmation enquiry, First, the Court has to enquire whether the impugned rule
disproportionately affects a particular group. As an evidentiary matter, this entails a consideration of material
that demonstrates that “membership h: the claimant group is associated with certain characteristics that have
dizadvantaged members of the group”. However, a8 such evidence might be hard to come by, reliance can be
placed on evidence generated by the claimant group itself. Further, while statistical evidence can serve as
concrete proof of disproportionate impact, there is no clear quantitative threshold s to the quantum of
dispropartionality to be established for a charge of indirect discrimination to be brought home. Equally,
recognising the importance of applying & robust judicisl common sense, the Court held:

“In some caves, evidence abowt a group will shew siich a stromg azsociation with ceriain

traits—such ax pregnancy with gender—thai the disproportionate impact on members of
that group will be apparent and Immediae. ™

N Ovitario Humar Rights Commizsice v. Simpsons Seary Lid., 1985 3CC OaLine Can SC 75 : (1985) 2 SCR 536
= deewrine Fraser v. Aftorney Generad of Conada, 2020 5CC 28 (Can SC)] (“Fraser™).
¥ 1d., para 31
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Second, the Court has to look at whether the law has the effect of reinforcing, perpetuating,
dizadvantage. Such disadvantage could be in the shape of:
“fefeomomic  exchwion or  disodvantage,  [sfocial  exclusion... [plsychological
iavms... [pliysical harms.. for] {plolitical exclusion, and must be viewed in light of any
gystemic or historical divedvaniages faced by the claimant group. "

F.6. Evalving an analytical framework for indirect diserimingtion in India

70. A study of the sbove cases and scholarly works gives rise to the following key ieamings. First, the docirine
of indirect discrimination is founded on the compelling insight that diserimination can often be a function,
not of conscious design or malicious intent, but unconscious/implicit biases or an inability to recognise how
existing structures‘institutions, &nd ways of doing things, have the consequence of freezing an unjust status
qua. In order to achieve substantive equality prescribed under the Constitution, indirect discrimination, even
snns discrimmatory inlent, must be prohibited.

71. Second, and as a related point, the distinction between direct and indirect discrimination can broadly be deawn
on the basis of the former being predicated on intent, while the latter s based on effect (US, South Africa,
Canacda), Allernatively, it can be based on the fuct that the former cannot be justified, while the latter can
{UK). We are of the considered view that the intention effects distinction i a sound jurisprudential basis on
which to distinguish direct from indirect discrimination. This is for the reason that the most compelling
feature of indirect discrimination, in our view, is the fact that it prohibits conduct, which theugh not intended
o be discriminatory, has that effect. As the Canadian Supreme Court put it in Ontario HRC," requiring proof
of intention to establish discrimination puts an “imuperable barrier in the way of a complaingnt seeking a
remedy” ™ W is this barrier that a robust conception of indirect discrimination can enable us to counteract,

72, Third, on the nature of evidence required to prove indirect discrimination, statistical evidence that can
establish how the impugned provision, criteria or practice is the cause for the disproportionutely
disadvantageous outcome can be one of the ways to establish the play of indirect diserimination. As Professor
Sandra Fredman notes: “Apritude tests, fnterview ond selection processes, and other apparently scientific and
neutral meamres might never invite serutiny unless data is available 1o dislodge these azpmptions.”™
Consistent with the Canadian Supreme Courl's approach in Fraser,” we do not think that it would be wise to
lay down any quantitative thresholds for the nature of statistical disparity thal musi be established for a
claimant to succeed. Equally, we do not think that an sbsolutist position can be adopted as to the nature of
evidence that must be brought forth to succeed i & case of indirect discrimination. The absence ol any
statistical evidence or inability to statistically demenstrate exclusion cannot be the sole ground for debunking
claims of indirect discrimination, This was clarified by the Buropean Court of Human Rights in a casc
concerning fifteen Croatians of Roma origin claiming racial discrimination and segregation in schools with
Roma-only ¢lasses. In assessing the claims of the fifteen Croatians, the court observed that ndirect
discrimination can be proved without statistical evidence ™ Therefore, statistical evidence demonstrating
patterns of exclusion, can be one of the ways o prove indirect discrimination.

73, Fourth, insofar as the fashion in which the indirect discrimination enguiry must be conducted, we think that
the two-slage test laid down by the Canadian Supreme Court in Fraser” offers a well-structured framework
of analysis as it sccounts for both the disproportionate impact of the impugned provision, criteria or practice

W Ontaric Human Rights Conmlssion v Simpsons Sears Led,, 1985 8CC OnLine Can 5C 75 : (1985) 2 3CR 536

3 Cnpgrio Howan Righte Commission v Simpsons Sears Lid , 1985 3CC OnLane Can 5C 75, para |4 : (1983} 2 BCR 536, para
14

M Sandra Fredmean, Discrimination Law st p. 187

¥ foarne Fraser v Attormey General of Canada, 2020 SCC 28 (Can 8C)

3 Orwiey v, Croatia, 2010 ECHE 337, para 153

W toanne Fraser v Atioraey General of Canada, 2020 SCC 28 (Can 5C)
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on the relevant group, as well as the harm caused by such impact. It foregrounds an examination of the ills
that mdrect discrominahon seeks to remedy,

74. Fifth and finally, while assessing the justifizbility of measures that are slleged to have the effect of indirect
discrimination, the Court needs to retumn a finding on whether the narrow provision, criteria or practice is
necessary for successful job performance. In this regard, some amount of deference fo the
emplover/defendant’s view is wamranted. Equally, the Court must resist the temptstion fo accept
generlisations by defendsnts under the garb of deference and must closely scrufinise the proffered
justification. Further, the Court must also examine i it is possible to substitule the measures with less
discriminatory altenatives. Only by exercising such close scrutiny and exhibiting attentivencss to the
possibility of alternatives can a couri ensure that the full potential of the docirine of indirect discrimination
is realised and not lost in its application.™

Inspector (Mahila) Ravina v, Union of India W.P.{C) 4525 of 2014 (High Court of Delhi)

1. The Writ Petitioner invokes this court’s jurisdiction under Article 226 of the Constitution, aggrieved by the
Respondents™ order dated 20.02.2014 which omitted to list her name as a promoted candadate, bul promoted
her juniors to the post of Asst. Commandant.

2. The facts of this Petition shall briefly be summarised. The Petitioner is an (Mahila) Inspector GI) in the
Ceniral Reserve Police Force (CRPF), governed by the Central Reserve Police Force Act, 1949 {the Act) and
Rules framed thercunder. When the Petitioner was a Sub Inspector she had been denied promotion o
Inspector on account of non-fulfilment of the Mandatory Field Service criteria i.e. two years™ service in a
duty battalion {or operational post™) in the promotion list dated (6.09.2007. Subsequently, on 03.02.2009, a
special promotion list was released promoting her to rank of Inspector {GDY) without profecting her sentority.
Aggrieved at that stage, she filed a Petition being Ravina Malik v. UOI and Ors [W.P. () No. 617/2011]
before this Court. This Court, by an order on 01.02.2011 directed the CRPF to treat the Petitioner’s casc as a
representation requiring consideration of the decision dated 27.10.2009 in Ashok Kumar v. Union of India
[W.P. (C) No, 21900/2005], Ultimately, by gignal No. PVII-1042011- Bst. dated 11.04.2011, the Petitioner's

seniority was restored with consequential bepefits woe.f. 06.09.2007.

3. In the interim, two pre-promotional courses for upward movement to the cadre of Assistant Commandant,
{Senior Inspecior Cadre Course SL. Nos.83 and 84) were conducted between 03.05.2010 1o 10.07 2010 and
19.09.2010 10 27,11.2010 respectively. However, Petitioner could not attend the same because the re-
assignment of her seniorily occurred only on 11.04.2011- consequent to the directions of this court, in W.P.
(C)617/2011. Subsequently, she was eligible fior SICC SL. No. 85 conducted from 04.07.2011 to 13.09.2011.
However, she was unable to attend that course owing to her pregnancy at that time and was declared SHAPE-
18

4. The petitioner attempled the next pre-promotional course (now renamed as Assistant Commandant
Promotion Course SL. No. 1) conducted from 02.07.2012 to 15.09.2012 and qualified it, fulfilling the
eligibility criterion for promotion to Asst. Commandant. However, the promotion list which was released on
20.02.2014, did not include the Petilioner’s name and consequently she lost her senionity vis-a-vis her batch
mates and juniors. In this respect, she filed a representation on 21.02.2014 requesting restoration of her
senjority which was denied through office order dated 07.04.2014, on the ground that she Jhad shown
unwillingness to attend the promotional course™ SICC SL No.E3 to mainiain ber seniority. The CRPF order
also clorified that her seniority was protected for SICC SL Nos. 83 and 84, whereas only her chance was
protected with respect to SICC No. 85 and not her seniority.

5. The petitioner urges that her senjority must be reinstated w.e.f. SICC SL No. 83 on compassionate grounds
of her pregnancy considering that she had passed the required course subsequently, Counsel on behalf of the
Petitioner has brought this Court's attention to the case of Insp. Navin Kumar Tha as a similar case, wherein

*® Sandra Fredman, Discrimination Law at p. 194
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he was notionally promoted and seniority was protected wee.f. from SICC SL Mo, B3, It was argued that
concededly when the respondents denied the petitioner her chance o participate mn the pre-promotional
course on the ground of her pregnancy, she could not have been discriminated against. It was argued that her
colleagues and batchmates, who were unable o attend Course Nos. 83 and B4 but attended course No. RS
and qualified, were given duc seniority, because the CRPF recognised that their deployment for that course
wiis involuntary and for circumstances outside their control. Thus, upon her completion of the Assistant
Commandant Promotion Course SL. Mo,l on 15092002 her sendority should be calculated as if she hod
completed promotion course STCC SL. No. 83 on 10.07.2010. In this regard, it iz argued that the petitioner 's
senmiority and chance was protected for her appeamance in STCC 5L, No. 85 in fieu of batch/course Nos, 83
and 84 due to an administrative lapse i.e. fixing her senjority and post as Inspector wee. £ 06.09.2007. Her
unwillingnesa in this regard with respect to her semionty in light of the Standing Order, would be untenable.

6. The CRPF submits that the present issue stands squarely decided by the Standing Order No. 699 dated
19.03.1999. Clause (J) deals wath situations where candidates show unwillingness to perform the course. It
categorically states that in case unwillingness shown by o candidate is sccepied on compassionate grounds,
only the chance shall be preserved but seniority shall be forfeited. In this regard, learned counsel relied upon
letter P.VI1-35/2011- Estt-85 dated 21.10.2011, wherein it is noted that the Petitioner was SHAPE-I11 owing
to her pregnancy and that her chance was preserved in accordance to the Standing Order, but not her seniority.

Analyziz and Coneluvions
7. The main question which this court has to decide 18 whether the Petitioner's pregnancy would amount fo

unwillingness or signify her inability to attend a required promotional course and if she & entitled to &
relaxation of rules to claim seniority af par with her batichmates.

8. The facts are not in controversy; the petitioner had to approach this court, on an earlier occasion, along with
her colleagues, due to the CRPF's stand that she lacked two vears™ experience in an operational post. The
promotion list dated 06.09. 2007 omitted her nome. This was set right pursuant to WP, (C) No. 6172011 and
the CEPF restored the Petilioner’s seniosity and consequential benefits wee L 06.09.2007. In the meanwhile,

[ the pre-promaotionnl courses were conducted; the petitioner could not attend those, on account of pendency
| of dispite, Her colleagues/batchmates got the first opportunity 1o do so, when Batch No. B5 was sent for the
course, She could not attend the course - not on account of her volition, but for medical reasons (she was
declared Shape 111 as she was pregnant). She ultimately cleared the course in the next batch,

9. To conclude that pregnancy amounts to mere unwillingness - as the respondents did in this case- was an
indefensible. The choice to bear a child is not anly a deeply personal one for a family but is also a physically
taxing time for the mother. This nght to reproduction and child reanng is an essential facet of Article 21 of
the Constitufion; # is underscored by the commitment of the Constitution framers to ensure that
circumstances conducive to the exercise of this choice are created and maintained by the State at all times,
This commitment is signified by Article 42 (“Provision for just and humane conditions of work and maternity
relief- The State shall provide conditions for securing just and hwmane conditions of work and for maternity
relief™) and Article 45 (“Provision for early childhood care and education to children below the age of six
years- The State shall endeavour to provide for carly childhood care... ™). The Maternity Benefils Act, 1976
protects the expecting mother's mterests in employment. Frovisions of the Factories Act, 1948 and the
Central Civil Service {Leave) Rules, 1972 provide for post-natal care leave ensbhing mothers 1o spend time
with infants who need early childhood care.

10, The International Covenant on Economic, Social and Cultural Rights (ICESCR), which has been ratified by
India, spells out in greater detail the vanious facets of the broad right to health. Article 10 of ICESCR which
is relevant, reads as under:

“Article 10
1. The widest possible protection and assistence should be accorded to the family, which is
the natural and fundamental group unit of society, particularly for its establishment and
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while it is respansible for the care and education of dependent children. Marniage must be
entéered into with the free consent of the intending spouses,

2. Special protection should be accorded to mothers during a reasonable period before and
afier childbirth, During such period working mothers should be accorded paid leave or
leave with adequate social security benefits, ..”

11. The ruling of the Supreme Court in Suchita Srivaztava v Chaondigark Adminiseration, AIR 2010 5C 235
upholds the autonomy of a woman's right to make a chotce of parenting. The Court held that:

“11. ... There is no doubt that 8 woman's rght to make reproductive choices is also a
dimension of *personal Hberty' a5 understood under Article 21 of the Constitution of India.
[t is important to recognise that reproductive cholces can be exercised to procreate as well
as to abstain from procreating. The crocial consideration s that a woman's nght to privacy,
dignity and bodily integrity should be respected. This means that there should be no
restriction whatsoever on the exercise of reproductive choices such as 2 woman's right to
refuse participation in sexual activity or altematively the insistence on use of contraceptive
methods, Furthermore, women are also free to choose birth-comtrol methods such as
undergoing sterilisation procedures. Taken Lo their logical conclusion, reprodactive rights
include a woman's entitlement to carry a pregnancy to its full ferm, to give birth and to
subsequently raise children...”

12. It would be a travesty of justice if a female public employee were forced to choose between having a child
and her career. This is exactly what the CRPF s position entails. Pregnancy is a deparure from an employvee's
“normal” condition and to equate both sets of public employees- ie. those who do not have to make such
choice and those who do (like the petitoner) and apply the sume standards mechanically is discriminatory.
Uinlike plain unwillingness- on the part of an officer to undentake the course, which can possibly entail loss
of seniosity- the choice exercized by a female employee to become & parent stands on an entirely different
footing. If the latter is treated as expressing unwillingness, CRPF would cleardy violate Article 21. As
between a male official and female official, there 15 no distineton, n regand o promotional avenues; none
was asseried. In fact, there 15 8 common pre-promotional programme which both have te undergo; both
belong to a common cadre. In thess circumstances, the denial of seniority benefit to the petitioner amounis
to an infraction of Article 16 (1) and (2} of the Constitution, which gusrantes equality to all in matiers of
public employment, regardless of religion, caste, sex, descent, place of birth, residence cic, A seemingly
“peuiral™ reason such as inability of the employee, or unwillingness, if not probed closely, would act in a
discriminatory manner, directly impacting her service rights. That is exactly what has happened here: though
CRPF asserts that scmiority bencfit gt par with the petitioner’s colleagues and batchmates (who were able 1o
clear course No. 85) canmot be given to her because she did not attend that course, in truth, her
“unwillingness™ stemmed from her inability due to her pregnancy. In this present sitwition the course was in
Coimbatore. Travelling and living in an alien area without support was not a feasible proposition for an
expecting mother; besides, the CRPF had determined that her medical category was SHAPE IT1 Mercifully,
the CRPF does not contend that its repulations imposed any restrictions on a femsale employes’s pregrancy
at the stage of the Petitioner's career. That the petitioner exercised her right therefore to become a parent
should not operate to penglise her, and her choice™ to do 5o was imelevant, in the circumstances of the case;
the CEPF should have taken the reasons for the unwillingness info gegount given the admitted fact that she

was pregnant.
13. Standing Order dated 19.03.1999, by clause (J), clothes the Director General, CRFF with diseretion — through
non-chstante and overriding power. This case was eminently suitable for the Director General to exercise his
powers on & compassionate basis, enabling the petitioner to caich up on lost opportunity due to her
mvoluniary condition (on account of her exercise of reproductive righiz) and regain her senionty with her
batchmates who cleared the 85th course. The omission to exercise this power has led to the present dispute.
The lack of an express plea of pregnancy based discrimination does not in any way stop this court from doing
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14.

complete justice, to further the rights of the petibioner under Articles 14, 15 (1), 1b (2) and 21 of the
Comstitution of India.

For the foregoing reasons, this Court hereby directs the Respondents to restore seniority of the Petitioner
from 10.07.2010, the completion date of SICC SL. No. 83- a5 in the case of her other batchmates who
completed that course, and consequenily promote as well as assign her consequential scionty. Consequential
senfority and all pay benefits including fixation of pay and amears of pay shail also be disbursed to the
petitioner within twelve weeks. The writ petition is allowed m the above terms. No costs.

Madhu v. Northern Raibogys LTA 640 of 2017 (High Court of Delhi)

The appellants challenge an order by the Single Judge dismissing thesr writ petition. They sought directions
to include their names in ihe medical card and privilege passes of Om Prakash Gorawara (hereafler,
“Corawara") and to issue them separaic cards. The appellants were Gorawara™s wife and daughter; neither
are employed, and the first appellant, wife (hereafier “Madhu”) is suffering from vanious chronic ailments.
The present proceedings were preceded by o series of liigation between the appellants and second
respondent. One of these resulted in applications of maintenance under Section 125 of the Code of Criminal
Procedure, 1973, The other cases inelude proceadings alleging commission of offences under Sections 498A
and 406 of the Indian Penal Code, 1860 (IPC). At the end of these litigntions, the second respondent started
paying maintenance to the appeliants,

(rorawar is a former employee of Indian Railways, the third respomdent. The Indian Railways Medical
Manual and the Railway Servant Pass Rules allows for the issue of a REHLS cerd and establishes the “wife™
and “unmarried daughter” as “family” for the purposes of extending medical card and privilege pass facilitics
tos them, The families of current and former railway servants and officers are thus entitled to avail of medical
services from railway hospitals so long as they are carrying the REHLS card. Before 2010 the appeltants
were listed ns family/dependents on the medical card of the second respondent. In 2010 the appeliants applied
for and were denied separate medical cands by the first respondent, Nosthern Railways (referred to hereafter
by name). Before his retirernent in 2012, Gorawara removed the appellants™ names from his medical card,
disentitling them to free medical services that are otherwise available to the dependents of railway employees.

. A writ petition, W.P{C)No.6535/ 2015, against the decision of Northern Railways taken in 2010 to deny the

Appeliants the medical card was filed before this court. The court dirested the General Manager, Northern
Railways 10 decide the matier expeditiously. On 23.11.2015 the General Manager, Northern Railways issued
the speaking order denying the appellants the medical cards and privilege passes, and consequently the use
of the free medical facilities. It is ngamst this order of Northem Railways that a writ petition was filed before
this court, resulting in the impugned judgment. The Leamed Single Judge, rejected the appellants™ writ
petition, holding that the issue involved a personal dispute and in the absence of nomination of the appellants
as family members, by Gorwara, they could not claim the medical and pass benefits.

The Appellants angue that Gorwara had initially declared them as eligible to secure medical facilities from
the railways and nominated them as such, but subsequently removed their names. This was dons by allegedly
applying for a duplicate medical card and omitting the appellants™ name in the  dependants™ column of the
new medical card. The appellants urge that there is no separution of marital ties between Gorwara and his
wifie, and thus he cannot disown the Appellants. The Appellants bring to the Court’s notice that the Appellants
have filed a Criminal Revision Petition 10 enhance the amount of maintenance, Considering these facts the
Appellants contend that the speaking order of 23112015 is arbitrary, discnmimatory, and hence
unconstitutional.

The Appeliants also allege a violation of Section 602(2) of the Indian Railway Establishment Code Volume,
which states, “Medical attendance and treatment facilitics shall be avmilable, free of charge, to all , Railway
employees™ and their  family members and dependent relatives, irespective of whether they are in Group
A, Group B, Group C, Group D, whether they are permanent or temporary. in accordance with the detailed
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rules as given in Section ,C" of this Chapter.” Thus, the Appellants claim that they are entitled to free medical
services as the family™ of Respondent No.2, a retired railway employee,

6. The Appellants also rely upon the Railway Board Letter No.2004/H/28/1 RELHS/Card (dated 22.03.2005)
wherein provisions were made for cligible family members 1o procure 8 RELHS card. The letter notes, “For
Leng Term Duration: the original medical card may be deposited with the issuing suthority who may issue
split medical card to the beneficiaries as requested by them”. Thus, the Appellants contend that it is within
Morthern Railway’s power to issue to the Appellants o separate medical card. It is submitted that the
understanding of the Single Judge, in the impugned order that the dispute related to personal issues, is
incorrect; it 15 rather the Railway authorities” omission m ignoring material circumstances and denying them
what legitimately cught to be given to them.

7. Itis argued besides, that the first appellants™ age and medical ailments render ber vulnerable because in the
absence of any medical card, health and medical facilities would become so expensive as to become
maccessible. Counsel submitted that the official respondents™ inability to consider these - as well as the fact
that over two decades the appellants are recipients of the medical benefits and railway passes provided by
the Railways rules and orders and further ignoring that the behaviour of Gorwaras has resulted in direction of
competent courls to pay them maintenance, renders the refusal to give them (the appellanis) such benefits
arbitrary; it also violates their right to life under Article 21 of the Comstitution, Tt is underlined that the status
of the appellants as wife and daughter of Gorwara could not have been ignored by the official respondents:
therefore, the latter's order was made without application of mind.

8. The primary contention of the Northern Railways is that the facilities of the Medical Card and Privilege
Passes are for the usc of the railway officers/servants, and have been extended to the family of the railway
officer'servant only on their declaration. Northern Railways argues that there is no provision in the existing
policy that allows for separate medical cards and passes to be provided to the mother and daughter, as these
documents cannot be individually requested. Thus, ebsenl a declaration by Gorwara, no medical card can be
issued to the Appellants.,

9, The contesting private respondent, Gorwara alleges that he is living scparately from the Appellants and has
no semblance of & family life with them. It is also alleged that the duplicate medical card was issped because
the original medical card was lost by him. Gorewara claims that he has completely disowned the Appellants
and does not wish for them to secure the free medical services based on his madical eard,

Analysis and Reaxoning

10. Before analyzing the rival submissions of the parties, it is necessary to extract the relevant provisions of the
Railway servants™ manual. It reads as follows:

“603. Section 'C -Scope of medical attendance and treatment
Sub-section I:
General Medical attendance and treatment. —
The Railway employees, their family members and dependent relatives are entitled free of
charge medical attendance and reatment:
Family includes:-
i, spowse of a raifway servant whether earning or not;
il som ar sons whi have pot attained the age of 21 years and are wholly dependent on the
railway servant;
i, zam or sons of the ape of 21 and above who are;
. bonafide students of any recogaized educational Instinetion;
b emgaged in any research work and do not get any scholarship/stipend:
¢, working as an arifcled clerk under the Chartered Accowmtans:
d mvalid, on appropriate certificate from Raitway Docior;
v wmmarried doughters of any age whether carning or nor:
v widowed daughters provided they are dependent on the railway servant;
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vi. legally diverced daughter wha ls dependent on the railway servani;”

11. The speaking order, issued pursuant to the order of this court, in the previous writ proceeding, brought by the
appellants, reads as follows:

"4 personal hearing was ghven by me to Ms Madbn and Shei O P Gorowara on 30.10.201 5.
I herve gone threncgh the focts of the case as well as personally heard the grievance of both
the gffected parties. The Inclian Railways Medical Maraal Vol-1 (third edition 2000} for the
reasan of RELHS and the Railway Servant Pass Rules establish the ‘wife’ and the
wnmarried daughter' as 'Famify' for the purpose of exiending the medical ond pass
facilities to them, irrespective of thelr earning status/ age. However, these facilities are
primarily provided fo the Railway servant/ officer and by virtue of hix being employed
wnder the Ministry of Railways. These fucilities have further been extended to the family of
the Railway servawt on hiz declaration ovly. There is no provizion in the existing frame of
policy for providing separate medical card or pass facility to the mother and daughter
gince the benefit is extended to ‘family' of Railway servant/ retired servani and cannof be
given individualfy as requested. Hence this request of the petitioner! applicant cannot be
acceded fo, "™

12. A plain and textual reading of the provision (Para 603, quoted previously) clearly shows that spouses and
unmarried daughters, dependent upon the income of the spouse/father, fall in the category of “Tamuly™, The
reasoning adopted by the Northem Railways, on the other hand, in this case, is simple - that a declaration 15
necessary by the railway officer/servant, and it is based on this declaration that the dependents of the railway
officer’servant will be given the benefit of free medical servants. The Northern Rmlbways™ understanding, in
the opinion of this courd, is utterly flawed. The provision which entitles the railway servant and his
dependents, i.e. family members, clearly says “Railway employees, their family members and dependent
relatives are entitled free of charge medical attendance and treatment™. The corollary is that those answering
the description of “family members™, like the railway servants, enjoy the benefits she or he 18 assured. The
declaration to be given, in the opinion of the court, by the mailway servanl, is a mere intimation, and thus
facilitative or procedural, No one can argue - and mercifiully the Railways is rot arguing- that the status of
the family members depends on the declaration. To accept that submission would be startling, because 1t
would empower o spouse or father, wpon caprice, with the blink of an eyelid, without any fhyme or reason,
to decide to deprive what his family members would otherwise be entitled to. By way of illustration, if a
dependent, unmarried daughter suffering from a chronic ailment such as tuberculosis or acute diabetes, for
some reason has a difference of opinion with her father, or & young college going dependent son similarly
has differences with his father, but needs urgent surgery and in both cases, are estranged from their father,
the father i either case (if he is capricious) can cut off medical aid. Plainly, the interpretation given by the
railways, empowering the railway servant 1o ignore existing status of his family members through unilateral
exclusionary declaration, is untenable.

13. This court is of the opinion that the structure of Para 603 is such that the status of spouse, is recognized as
long as the relationship of matrimony subsisis. In the case of an unmarried and dependent daughier, there is
no question of chunging the status; by its very nature it is unalterable. Thus, the mere circumstance that one
or the other party to a matrimonial bond, is disgruntled or involved in litigation against the other, would not
alter the factum of relationship, which is per s2 a matter of status.

14, Madhu is suffering from various chronie ailments that have rendered her unemployable. Her daughter hag
chosen not to secure emplovment in order to care for her ailing mother. The Constinution of Ind:a estsblishes
a welfare state whose duties include the providing of medical care for its citizens. This right is firmly
protected within the right to live with dignity under Article 21. Additionally, as an employer, the government
mist ensure (as Section 603 of the Railway Scrvants Manual clearly notes) the health of its employees. This
reasoning has been laid down by the Supreme Court in State of Punjab v Ram Lubhaya Bagga (1998) 4 SCC
117, where the Court stated,
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“Right of ame person correlates fo a duly upon another, individual, emplover, Government

o autharity. The right of ane is an obligation of another. Hence the right of a citizen to live
under Article 21 coxis an obligation on the State, Thiz obligation (s firther reinforced under
Article 47, it iz for the Staie fo secure health 1o its citizeny ax its primary duty, No doubt
Crovernment is rendering this obligation by apening Government hospitals and centres, but
in erder to make it meaningfiul, if fas tobe within the reach of its peaple, ax far as possible,
to rediice the guene of waiting lsts, and it has to provide all facilities for which an employes
looks ar amother Tozpiial,

[.-.J The State can neither urge nov sav it has mo ehligation to provide medical facility, If
fhet were go, it would be ex facie violative of Article 21,7

15. Thus, by denying the medical facilities to Madhu, Northern Railways is in effect, violating the mandate
enshnned m Article 21 of the Constitution,

16. This Court must alse keep in mind that the Appellants, under the Censtitution, fall within a particular group,
i.e. that of “women", The Constitution in Articles 15 and 16 recognises the principle that certain groups have
been historically disadvantaged and that post the enactment of the Constitution, actions of the State that
disciiminate against women (not falling within the exceptions of Article 15(4) and Article 16(4) are
cotistitutionally untenable. Thus, while affirmative action to secure the interests of women is sllowed, the
Constitution, irreproachably, does not permit discrimination against women. This understanding has been
articulated by the Supreme Court in Jeeja Ghosh v Union of India (2016) 7 SCC 761 where the court stated,

“The principle of mon-discrimination seeks to enmore that all persons can equally enfoy
and exercise all their vighes and freedoms, Discrimination occurs due to arbitrary denial
o apportunities for equal participation. For example, when public facilities and sevvices
ary et on stamdards owt of the reach of persons with disabilities, it leads o exclusion and
denial of rights, Equality nov only implles preventing diserimination fexample, the
profection  of individeals agairst  wnfavourable  treatment by introducing  anii-
discrimination lows), but goes bevond in w:ﬁmg discrimination against groups
suffering systematic discrimination in society. ™

17. Since the actions of Northemn Railways result in denial of benefits and rights to this special class, it must be
closely examined to see if the actions, or their effect, are diseriminatory, The Northern Ruilways contends
that the Appeilants are not denied the medical card because they are women, but rather becouse their husband
and father had not made the requisite declaration. Hewever, this explanation is not enough. It is not sufficient
te say that the reasoning of Northern Railways did not inlentionally diseriminate against the Appellants
because they were women. Law does not operate in a vacuum and the reasoning and consequent decision of
Northern Railways must be examined in the social context that it operates and the effects that it creates in the
real world. Even a facially nevtral decision can have disproportionate fmpact on & constitutionally protected
class. This has been recognised by the Supreme Court in Anuj Garg v Hotel Association of India (2003) 3
SCC 1 where the Court stated,

“Strice scrutiny rest should be emploved wiile asveszing the implications of this variety of
legizimtions. Legislation should not be only assessed on its proposed aims but rather on the
tmplications and the effects [ ] 51, No law in its ultimote éffect should end up perpemiating
the pppression of women, "

18, Similar observations were made by the Supreme Court in the landmark case of R.C. Cooper v Union of India
1970 SCE (3} 530, The Court sfated,

“[oid To hold that the extent of, and the circrnstances in which, the guarantee of protection
is available depends upon the olject of the State action, Iy o seviously evode its
effectiveness. Examining the problem not merely n semantics but in the broader and more
appropriate conlext of the constifutional seheme which alms at affording the Individial the
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Sullest protecrion af his basic rights and on that foundation 1o evect a structire of a truly
democratic pollty, the conclusion, in our judgment, is inevitable that the validity of the
Stare action must be adiudged in the light of its operation upon the rights of the individhal
ard groaps of individialy in all their dimensions,

[ f it is nor the alfect af the authority making the law impairing the right of a citizen, nor
the form af action that detevmines the protection he can claim: it ix the gffect of the law
and of the action upon the rieht which aftract the furisdiction of the Court to grant relief.
If this be the trae view, and we think i is, in determining the impact of Stare action upon
constirurional guaranteer which are fundamental, it follows that the extent of prolection
against impairment of a fundamental right is determined not by the object of the Legisianire
nar by the form of the action, but by iz direct operation upon the individuwal's Fights.

19. Thus, the touchstone of validity for State action is not the intention behind the action, bul rather the actual
impact and effect on a citizen's life. This is clearly seen by the observations by the Supreme Court i Maneka
Gandhi v Union of India 1978 SCR (2) 621 where the Court noted,

[ ] In testing the validite of the state action with reference to fundamental rights. what
the Cowrts miet consider & the divect and meviioble conseguence of the Stale aclion, ”

20. This Court itself has recognised that actions taken on o seemingly innocent ground can in fact have
diseriminatory effects due to the structural inequalities that exist between classes, When the CRPF denied
promation to an officer on the ground that she did not take the requisite course to secure promotion, because
she was pregnant, the Dethi High Court sirack down the action as discriminatory. Such actions would
inherently affect women more than men. The Court in Inspector (Mahila) Ravina v Union of India W.R(C)
4525/2014 stated,

"4 seemingly “nentral " reason such ax inability of the employee, or umaillingness, if noi

probed closely, would oct in o diserimingtory manner, directly impacting her service rights.
Thear iv exactly whar has happened here: though CRPF avserts that seniovity benefit af par
with the petitioner s colleagues and bafchmoates (who were able to elear eourse No, 85)
camnol be given fo her becaise she did not attend that course, in fruth, her “wnwillingness ©
sremmed from her imability due to her pregramc ™

21. The principle that a facially newtrsl action by the State may dispropertionally affect & particular class is
accepied across jurisdictions m the world In Burope for instance, the primciple has received statutory
recognition. Council Diréetive 76/207 (% February, 1976) siates,

“the principle of equal treatment shall mean that there shall be no discrimination
whatsoever on groumds of sex, cither diveetly or indirecily by reference in particular to
marital or family status..., "

22. Council Directive 2000/T8/EC (27 February, 2000 definss the concept of Jindirect discrimination™ as,

“indirect discrimination shall be taken fo occur where an apparently newtral provision,
eriterion or practice would put persons of a racial ar ethnic origin o a particular
dizadvantege compared with other persans, unless that provision, criferion or practice is
objectively justiffed by o lepitimate olm and the meany of ochieving that aim arve
approapricie and recessary.”

23. It is also worth paying attention fo the case of Bilka-KauMhaus GmbH v Webber von Harz {1986) ECR. 1607,
Bilka was a supermarket that paid all employees who had worked full-time for more than 15 years a pension.
Mrs, Webber worked part-time at Bilka for over 15 years, but was denied the pension because she was only
a part-time employee. Mrs. Webber alleged that the requirement to be a full-time employee before securing
the pension wis discriminatory against women, since women were [ar more likely than men to take up part-
time work, 50 as (o take care of family and children. The Court noted,
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“drticle 19 of the EEC Treaty is infringed by a deparfment store comparny which exciudes
pari-time emplayees from its occupational persion scheme, where that exclusion qffects a far
greater number of women than men, wunless the undertaking shows that the exclusion is based

on alfectively fustified factors unrelated to any discrimination on grounds of sex.”

| 24, The Canadian Supreme Court has also espoused an understanding of “disparate impact”, where the
touchstone to examine the validity of an allegedly discriminatory action is whether or not the effect of the
action has a disproportionate impact on a class of citizens. The Court in Andrews v Law Society of British

Columbia [1989] 1 5.C.R. 143 noted,

25. The Canadian Supreme

“Discrimination ix a digtinerion whidch, whether Intenttonal ar wot bur baved on prownds
relating fo personal characierictics of the individual or group, has an effect which imposes
disadvaniages nol impased wpon others or which withholds ar limits aocess to advantages
available to other members of soclety. Distinctions baved on personal characteristics
attributed to an individual solely on the basis of association with a group will ravely escape
the charge of discrimination, while those based on on individial's merits and capacities will
rarefy de 2o classed [ ] The wordy "withour diserimination” require more than a mere
Jinding of distinction hepween the treatment of growps or individuals. These words are o form
of gualifier built into &, 15 iself and limit those distinctions which are forbidden by the
seciion fo those which imalve prejudice or disadvantage. The effect of the impugned
distinction or classification on the complainant must be considered,

[--J T would say then that discrimination may be described av a distinction, whether
intentional or not but based on grounds relafing to personal characteristics of the individial
or group, which hax the effect of imposing burdens, ebligations, or disodvantages on such
individual or prosp not imposed upon others, or which withholds or limits oecess o
opportunities, benefits, and advantages available to other members of soctely,

v, Bimpsons-Sears Ltd., [1985] 2 5.C.R. 536 where the courd noted that discrimimetion anises when;

26, Thus, the Court concleded there was no requirement to show that the emplover had the intention to
diseriminate agamst the eomplainants because of a constitutional prohibited ground, merely that the effect

"I arises where an emplover [ .. | adopts a rule or standard [ ... ] which has a discriminatory
effect apan a prahibited ground on one employer or group of employvees in that i inposes,
because of some special characteristic of the employee or group, oblipations, pemalties, or
resfricive condirions mor imposed on other members of the work force. ™

on the constitutionally protected class of people was adverse. The Court also stated,

"The Code aims al the removal of discrimination. Thiz Is to state the obvious. lts main
approach, however, iy not fo punish the discriminator, bur rather fo provide relief for the
wictimy of discrimination. It ix the rexult or the effect of the action complained of which is
sigmificant, [f it does, in foct, cause discrimination; i its effect iy to fmpose on one person or
group of persons obligations, penaltics, ov restrictive conditions not tmpoved on other
members of the conmmunity, it is disoriminatory

[ ] O the other hand, theve is the concept of adverse effect discrimination. It arises where
an emplayer for genuine business reasons adopty a rule or standard which is on its face
mewtral, and which will apply equally to all emplayees, but which has a discriminaiory effect
upon @ prohibited grounds on one employee or a group of emplayees in that it impores,
becawse of some special characteristic of the emplowee or group, obligmions, penalties. or
restrictive conditions not imposed on other members of the work force.
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[ ... An emplayment rule honestly made for sound economic or business reavons, equally
applicable to all whom it is imtended 1o apply may ver be diveriminatory i it affecty @ person
or group af persons differently from others to whom it may apphy
The Supreme Court of South Africa made analogous observations regarding discrimination. In The City
Council of Pretoria v Walker Case CCT 897 the Court noted,

“The concept of indirect discrimination, ax I undersiand it, was developed precizely to deal
with sitwatlons where discrimination lay disguised behind apparently neutral criteria or
where persons already adversely hic by patterns of historic subordination kad their
disadvariage entrenched or imtensified by the impact of measures mot overtly intended o
prefudice them.

in many cases, particularly those in which indirect discrimination bs alleged, the protective
purpose would be defeated if the persons complaining of discrimination had to prove not
only that they were unfairly divoriminated against bur alse that the unfair discrimination was
intertional. Thiv problem would be particularly acute in caves of indirect discrimination
wihere there s almoxt always some purpose other than a discriminatory purpose involdved in
the conduct or action to which objection is taken. ™

The origin of the idea of “disparate impact™ originated in the landmark case of Griggs v Duke Power Co. 401
L5, 424. The Court was faced with the case of an employer who required employees (o pass an aptitude test
as 0 condition of employment. The work in question was manual work. Although the same test was applied
io all candidates, the Court noted that African-American applicants had long received sub-standard education
due to segregated schools. Thus, the employer™s requirement disproportionately affects African-America
candidates, The Court held in the context of the Civil Rights Act,

“The Act proscribes not only overt discrimingtion but also practices that are faiv in form, but

discriminatory in operation.
The reason that the drafters of the Constitution included Article 15 and 16 wos becaase women (inter alia)
have been subjected to historic discrimination that makes a classification which disproportionately affects
them as a class constitutionally untenable. The Morthern Railways™ decision to not grant the Appellants
medical cards clearly has such a disproportionate effect. By leaving an essential benefit such as medical
services subject 10 a declaration by the rilway officer’servant, the dependents are subject to the whims and
fancics of such employee. The large majority of dependents are likely to be women and children, and by
insisting that the railway officer/servant makes a declaration, the Railway authorities place these women and
children at risk of being denied medical services.
It is irrelevant that the Railways did not deny them the medical card becanse the Appellants were women, or
that it is potentially possible that a male dependent may also be denied benefits under decision made by the
Railways. The ultimate effect of its decision has a disparate impact on women by perpetuating the historic
denial of agency that women have faced in India, and deny them benefits as dependents.

In light of these facts and the observations made above, we are of the conclusion that the speaking order
passed by the Northern Railways on 23.11.2015 is arbitrary, discriminatory and made without application of
mind. This court hereby quashes the order dated 23.11.2015 and directs the Northern Railways to include
both the appellants” names on the medical card of the second respondent and issuc 8 scparate medical card
and privilege pass to the Appelianis. These directions shall be complied with, within four weeks. The appeal,
and consequently, the writ petition is allowed in the above terms; there shall be no order on cosis.
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PART-II : QUESTION-3

Answer any pne of the following questions (350-500 words):
(1) Discuss how the Supreme Court's interpredation of Article 21 has evolved from the decision in R.C
Coaper v. Union of India to the decision in Maneka Gandhi v. Union of India.
(2}  Discuss the constitutionality of Jullikartu considering the decisions of the Supreme Court on the subject.

(3}  How has the Supreme Court in Subhash Desai v Principal Secy, Government of Maharashira viewed the
role of the Governor in an issue concemning the potential loss of confidence n the government of the day?

(4)  What is the important doctrinal shifi made by 8.8, Bommai v. Union of India concerning the exercisc of
powers under Article 356 of the Constitution and how has this impacted subsequent invocations of Article
3567

(5)  What are the remedies in Constitutional law for inter-faith couples? How can reliefs be meaningfully
moulded by courts in these situations?
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INSTRUCTHONS TOCANDIDATE

13.

14,
15.

Please do not open this Question Booklet until asked to do so.
Do not leave the Examination Hall until the test is over and permitted by the Invigilator,

Fill up the necessary information in the space provided on the cover of Question Booklet and the Answer
Booklets before commencement of the test,

Please check for completencss of the Question Booklet immediately after opening.
The duration of the test is 3'4 hours (including reading time of 30 minutes). There are 3 guestions.,

Answers to the subjective gquestions are to be attempled in respective answer booklets only meant for each
question. No additional sheets will be provided to answer the guestions.

Use only Blue/Black Ball Point Pen for writing the answer.
Question No. 1 carries 150 marks, Question Nos. 2 and 3 carry 75 marks each (Total 300 marks).

Rough work, if any, is to be done on the Question Booklet only. Mo separate sheet will be provided‘used for
rough work

Calculator, Mobile and other electronic devices eic., are noi permitfed inside the Examination Hall.

Candidates seeking, receiving and/or giving assistance from / to other candidates during the test will be
disqualified.

Candidate is allowed fo take the Chuestion Booklet afier completion of the test

Appropriate civil'criminal proceedings will be instituted against the candidate taking or attempting to take
this Queestion Boaklet or part of it cadside the Examination Hall before completion of éxamimation.

The right to exclude any questionis) from final evaluation rests with the testing suthority.

Do not seek clarification on any item in the Question Booklet from the Test Invigilator. Use your best

judgment.

[ ANSWER BOOKLET SHOULD BE HANDED OVER }

TO THE INVIGILATOR ON COMPLETION OF THE TEST.
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